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August 19, 1976 


Mr. John A. Brascia 

Deputy Clerk 

United States Court of Appeals 
for tne Second Circuit 

United States Courthouse 

Foley Square 

New York, New York 10007 


Re: City of Detroit, etc. V- Grinnell Corp., et al. 
68 C 4026-7-8; C/A Nos. 76-7252, 76-7253, 76-7254 


Dear Mr. Brascia: 


I am returning to you today under separate cover 
the nine copies each of Volumes I and II of the Appendix in 
the above-entitled case which you sent to me with your letter 
of August 5, 1976. The pages which you designated_as_illegible 
ave all been replaced with the best copies ‘that we were able | 


to make and I trust you will find them acceptable. 
ee 2 Ther eee 

As discussed with you by telephone, pages 575-607 
in Volume I, and pages 1165-1174 in Volume Il, each constitute 
the original slip opinions in this case and are immediately fol- 
lowed in the Appendices by printed versions of these same opin- 
ions (see pages 608-617 and 1176-1179.) Although tris fact is 
designated in footnotes to the Table of Contents 3” each Volume, 
I am including a page noting this fact immed. ately preceding 


each of the original slip opinions. 


oe aes’ 


In addition, I wish to point out that pages 333-336 
in Volume I contain only a table of contents and table of author- 
ities. These pages do not contain material which is important 
to the appeal, although clearer replacement copies were included. 


Finally, pages 4129-2132 and 11467-1150 of Volume II 
consist merely of exhibits which are not materially important 
to the appeal. Since we co not have access to any better copies, 
we are unable to furnish completely legible copies for the Appen- 
dix. However, these pages also are not essential to the appeal 
and I trust will be satisfactory to you. 


Thank you very much for your cooperation in this matter. 
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SOUTHERN DISTRICT OF NEW YORK 


eens weer | 


HI -against- : 
il (B.D. Fa- civ. 68-1489) 
pees COPPORATION, et al. 2 
' 
ako ge 
| 1225 VINE STREET BUILDING, 
rnc. 
: 
eagainst~ : 68 Civ. 4027 (omit) 
tieaee (B.D. Pa- Civ. 68-1479) 
| grauwELt CORPORATION, et al. ¥ \ 
3 1 
| 2 re ae , 


i petitioner is David Berger, P.Ae» arrorneys at Law, 
\ 4622 Locust street, cuizadeiphia. Feansyiven>* 19103. petitiones: 
it 


“| counsel for the class representatives in each of the three above~ 


-jeaptioned elass actions, respectfully submits this Petition for 
yan swant Of counsel tees in the amount of $1,248,614-5° to be 
‘paid pro rata from the disbursements still due all ciass claimants 
‘ ¢rom the remainder of the settlement guna created in the above 

: actions. petitioners also requests gimilar Pro rata reimbursement 
| ¢rom che settlement fund in the amount of $53,267-40 for costs 


i incurred in empleying paraprofessionals in connection with these 


\ 
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actions and $27,505.00 for costs incurred in employing profes- 


sional accountants in connection with these actions. 


As grounds for this Petition, Petitioner relies upon 


all proceedings heretofore had in these causes, including all 
documents already filed in these actions, as well as all papers 
in these actions in the United States Court 


73-1221 and 73-1420). Additionally, 


filed on the appeals 


of Appeals {including Nos. 


Petitioner relies upon the attached affidavits of HE. Laddie 


Montague, ES¢-, Herbert B. Newberg, Esq., and David Berger, Esq-, 


as well as the accompanying Pre-Trial Brief in Support Of Fee 


Petition Of David Berger, P.A. 


Respectfully submitted, 
LORD, DAY & LORD 
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i Member of’ the Firm 


Class Representatives 


25 Broadway 


| Attorneys for Counsel for 
New York, New York 10004 


Of Counsel: 


Gordon B. Spivack 


Herbert Brownell 
| Thomas D. Brislin 


DAVID BERGER, P.A.-, 

Attorneys at Law 

Counsel for Class Represen= 
tatives 

1622 Locust Street 


Philadelphia, Pennsylvania 19193 


Of Counsel: 


David Berger 
H. Laddie Montague 
| 


‘ 
! F 
‘ 28 
| 
; 


4 
it 
i 


HOWREY & SIMON 
1730 Pennsylvania Avenue 


Washington, D.C. 20006 


WEIL, GOTSHAL & MANGES 
767 Fifth Avenue 
New York, NY 10022 


MAN, EULAU, ROBINSON & PERLMAN 


LIEB 
32 East 57th Street 
New York, NY 10022 


PARKER, CHAPIN & FLATTAU 
§30 Fifth Avenue 
New York, NY 10036 
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: 68 Civ. 4026 (CMM) 


CITY OF DETROIT, et al-, 
(E.D. Pa. Civ. 68-1478) 


Vv s . : 


GRINNELL CORPORATION, et al. 3 M 19-92 


68 Civ. 4028 (CMM) 


MANHATTAN-WARD, INC., et ale, : 
(E.D. Pa. Civ. 68-1489) 
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poe SOUTHERN DISTRICT OF NEW YORK 


68 Civ. 4026 


{ CITY OF DETROIT, et. al. 
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MANHATTAN-WARD, INC., et al. 68 Civ. 4028 
: (E.D. Pa. Civ. 68-1489) 
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PRE-TRIAL BRIEF 
IN SUPPORT OF FEE PETITION 


OF DAVID BERGER, P.A. 
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This pre-trial brief is filed in support of the 


accompanying fee petition of David Berger, Pp.A. (hereinafter 


"petitioner"), sole counsel for all the class representatives 


in the three national class actions established pursuant £0 


Settlement Order No. 
Civ. 4027 and 68 Civ. 4028. Petitioner has petitioned this 


Court for an award of counsel fees, 45 counsel for the class 


t 

| 

| 

- in Civil Action Nos. 68 Civ. 4026, 68 | 
1 

representatives in such actions, to be paid proportionately 


out of the recovery of all claimant class members. 


The history of this litigation, including controlling 
findings as to many of the facts relevant to the accompanying | 


tion, is detailed in the unreversed findings of this Court 


356 F.SuUpP- 1380, (S.D.N.Y- 


peti 
in City of Detroit V- Grinnell COrp:-» 
1972), and in the findings of she Court of Appeals in city of 


petroit Vv- Grinnell Corp.» 495 F.2d 448, (2a Cir. 1974) - | 


Additional relevant facts concerning the Litigation, including 


a description of activities relating to settlement eéministration 
and distribution subsequent to the decision of the Court of | 
Appeals, are set forth in the accompanying "proposed Findings \ 
Of Fact" and supporting affidavits submitted by petitioner. 
Given the court's extensive personal knowlege of, and 
participation in, this Litigation, the relevant facts will be 


discussed herein only in relation to the remaining factors to 


be considered by this Court in awarding fees to Petitioner in 


ee nS Ce ee 


light of the opinion of he Court of Appeals. 
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I. The Standards To Be Used On Remand 
In Setting The Counsel Fee Herein 
In a detailed opinion analyzing the facts of this 
i case, the Court of Appeals affirmed this Court's order approving 
the class settlement negotiated by Petitioner, reversed this 
| Court's order awarding Petitioner counsel fees of $1.5 million 


and remanded for further evidentiary hearings as to certain 
fact issues relevant to the fee award in light of the standards | 


set out in its opinion. 495 F.2d 448 


The Court of Appeals held that objectors therein to 


the petition for counsel fees were entitled to an evidentiary 


s 4 
baht -b 


hearing, including the opportunity for the introduction of 


Furthermore, the Court of Appeals held that in light of the 
information now required for setting fees under the standards 
described below, the District Court erred in awarding any fee 
without filling the "factual voids" as to a number of relevant 


BE 
points. 495 F.2d at 472-73 


! 

| 

evidence, and cross-examination as to disputed factual issues. 
| 

i 

| 


1. The only specific disputed fact noted by the Court of Appeals 
related to the amount of hours claimed to have been expended 
by Petitioner. 495 F.2d at 472-473. The "factual voids" 
were said to include: (a) the lack of definition of ‘senior 
attorney’ in the fee petition; (b) the lack of any breakdown 
of the hours of the 'senior attorneys’ by each attorney; 

(c) the lack of any breakdown of hours “into the various 


i | 
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In determining the applicable standa-ds for awarding 
counsel fees pursuant to the equitable fund doctrine, the Court 
! of Appeals made it clear that lower courts were still required 


to consider all the traditional factors, as previously detailed 


by this Court in an earlier case, normally taken into account 


in setting fees: 


"There are many parameters that affect the value 
of legal services and which, therefore, must be 
considered by a court evaluating a fee request. In 
another recent antitrust case the District Court which 
granted the instant fee petition enumerated those 
parameters. In Transworld Airlines, Inc. v- Hughes, 
312 F.Supp. 478 (S.D-N.¥. 1970) modified on appeal, 
449 F.2d 51 (2d Cir. 1971), rev'd on other grounds, 
409 U.S. 363, 93 S.Ct. 647, 34 L.Ed.24 577 (1973), 
the District Court adopted the "generally accepted 
factors to be weighed in determining a reas 
attorney's fee' from Hanover Shoe, Inc. V- 

Shoe Machinery COrp., 245 F.Supp. 258 (M.D.Pa. 
vacated on other grounds, 377 F.2d 776 (3d Cir. 1967), 
aff'd in part and rev'd in part, 392 U.S. 481, 88 
S.Ct. 2224, 20 L.Ed.2d 1231 (1968), viz.: 


s 


(1) whether plaintiff's counsel had the 
benefit of a prior judgment or decree in 
a case brought by the Governuci't, 


_ (2) the standing of counsel at the bar-- 
both counsel receiving the award and opposing 
counsel, 


(3) time and labor spent, 


— nr ae 
Continued 


facets of the case"; (ad) the lack of any evidence as to 
the paraprofessionals ' experience and training, as well 
as their wages; and (e) "insufficient evidence" as to 
Petitioner's separate fee arrangements with class members 
who are clients. 495 F.2d at 473. 
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(4) magnitude and complexity of the 
litigation, 


(5) responsibility undertaken, 

(6) the amount recovered, 

(7) the knowledge the court has of 
conferences, arguments that were presented 
and of work shown by the record to have 
been done by attorneys for the plaintiff 
prior to trial, ; 


(8) what it would be reasonable for counsel 
to charge a victorious plaintiff. 


312 F.Supp., at 480. 
Pinally, the District Court added that the 
attorney's ‘risk in litigation’ is agother factor 
to be considered. 495 F.2d at 470. 
But, in light of the lack of precision evident in the decisions 
of lower courts applying such standards, the Court of Appeals : 
went on to hold that henceforth in determining fee awards | 
District Courts would be required to begin their inquiry by | 
first calculating the basic minimum value of the services of | 


the petitioning firm in relation to "fairly definite information" 


as (a) to the number of hours expended by each attorney involved, 


Thus, in Grinnell, supra, the Court of Appeals did not depart 
from its prior holding in Alpine Pharmacy, Inc. v. Chas. | 
Pfizer & Co., Inc., 481 F.2d 1045, 1050-53, (2d Cir. 1973), 

where a unanimous panel explicitly held that all the factors, 
cert denied, 414 U.S. 1092 (1973), utilized by this court | 


in TWA v. Hughes, supra, had to be considered in award .ng 
fees in antitrust actions under the equitable fund doctrine. 
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| (b) the types of work done by each attorney and (c) the ho irly | 


rates normally charged for similar work by attorneys of like 


skill in the area when billed on the basis of hourly rates of | 
compensation, without reference to risk of Litigation, the cnosnt | 
recovered, and other relevant factors. 495 F.2d at 470-71. 
After thus determining the basic non-contingent billing value | ae ae 
of the "time and Labor spent" by multiplying the number of hours tay 
expended by each lawyer by his normal billing rate, the Court | 


of Appeals held that the rn, , .other, less objective factors, 


oe neem seteathineate e a 


can: be introduced into the calculus." 495 F.2d at 471. 


The only comment made by the Court of Appeals in 


3 ‘ a : : - ; 
Sess ieee | ete ‘ »* m8 : fe : - : ee | 
= ss | Ie renner tac, xt 


reference to these "other, less objective factors" was to note 
that the concept of "risk of litigation", oF probability of 
success, included traditional fee award elements: (1) the 
practical benefits from a prior related government action, (2) q 
the novelty and complexity of the issues, and (3) the 
responsibility assumed by counsel in view of previously filed 
civil actions instituted by others. 495 F.2d at 471. The Court | 
concluded its discussion of the applicable legal standards by 
stating that the proper guidelines for a remand hearing had 

been laid out by the Court of Appeals for the Third Circuit 


in Lindy Brothers Builders, Inc. v. American Radiator and 


Standard Sanitary Corporation, 487 F.2d 161 (3d Cir. 1973), | i 


| | om | 


where it was noted that the influence, or value, of these 


_ additional factors would vary from case to case. 495 F.2d at 


ww 
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In Lindy, supra, the Third Circuit also held, with a slightly | 
aifferent formulation, tha’: all the traditional elements | 
used in setting fees were still relevent to the District } 
Court's final valuation of attorneys’ services. The Third | 
Cireuit stated that once the lower court had determined 

(1) the number of hours spent in various legal activities . 
hy individual attorneys and (2) the reasonable hourly rates | 
Zor the individual attorneys (as determined by thei. standing 
and experience), there would still be “at least two other 
factors that must be taken into account in computing the 

value of attorneys' services.“ The intial of these 

additional factors was said to be (3) “the contingent nature 
of success." In examining this factor, according to the 

Third Circuit, the court is to determine, among other things, 
whether the attorney has private fee agreements guaranteeing | 
payment «egardless of any recovery, and any facts reflecting 
probability of success in the particular case, such as | 
whether or not a beneficial government criminal action had 
been concluded. ‘he final additional factor to be considered | 
is (4) the “quality of an attorney's work." As part of | 
this analysis, the Third Cizcuit said that the lower court 
is to consider ". . .the complexity and novelty of the issues | 
presented, the quality of the work that the judge has been 
able to observe, and the amount of the recovery obtained." | 
The Third Circuit, noted that the amount of recovery Mey ane | 
may be the only means by which the quality of an attorney's 
performance can be judged where a suit is settled before 
any significant in-court proceedings.” 487 F.2d at 168. | 


. In Merola v. Atlantic Richfield Co., 493 F.2d 
292 (3d Cir. 1974), a subsequent decision involving fee 
awards under the equitable fund doctrine, the Third Circuit 
expressly reaffirmed this four step analysis of Lindy, supra 
and had the following summary comments: 


"The Lindy standards isolate the primary 
factors that should be examined in developing 
a reasonable attorneys' fee. The first 
two factors (time spent and reasonable rate) 
produce what might be considered the market 
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While the formulations of tne relevant factors have 


varied slightly from case to case, the courts that have 


subsequently considered fee awards in antitrust class actions 


under the equitable fund doctrine have expressly followed the 
aforementioned criteria set forth in Grinnell, supra, and Lindy, 


supra. Arenson _V» Board of Trade of the City of Chicago, 372 


F.Supp. 1349, (w.p. I1l1., 1974); In xe Gypsum Cases, 386 F.Supp. 
Industries, Inc. V- American 


959,962 (N.D. Calif. 1974) ; Doughboy : 


Cyanamid Co., 1975-2 Trade Cases 160,452 at P- 67,028, (D. Minn., 


Cyanen-e = 


1975). In re International House of Pancakes Yranchise 


1974 Trade Cases q¥74,932 at 96,171 (W.D. Mo. 1974) 


Litigation, 
(M.D.L. Dkt. NO- 77), aff'd in part and rev'd and remanded in 


part on other grounds (sub nom., Grunin v. International House 
of Pancakes) S13 ¥.24 114 (8th Cir. 1975), cert filed 7/5/71 

In re International House of Pancakes Franchise Litiaation (W.D- 
Mo. 1975) (Order Awarding Attorney Pees filed July 11, 1975); 


Liebman v. J.W. Peterson Coal & Oil Co., 63 F-R.D- 684,690-691 


(oD. 211s. 1974). 
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value of the attorneys’ services. The latter two (risk 

and quality of work) permit the district judge the needed 
flexibility to tailor the award to the actual performance 
of counsel. The end result--an amalgam of expected value 


and delivered performance--represents a reasonable fee wnder 


normal circumstances." (at p. 298). 


4. In the recent case of Labbee v. Wm. Wrigley, Jr. Company, 
1975 


Civ. No. 4029, (W.D. Wash. 197:) (Order Filed June LZ; 


at p. 3), the mint oil antitrust litigation, Judge Boldt 
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E The application of the holdings in Grinnell supz2, 


and Lindy, supra, necessarily entails the exercise of a 


l 
| 
| 
| 
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substantial amount of informed discretion on the part of a 
District Court. The final valuation of the attorneys' services 
may vary significantly on 4 case-by-case basis depending upon 
analysis by the Court which has personal knowledge of the prior 


proceedings and of the particular contingencies involved, 4s 


In attempting to translate the risk and quality elements peculiar 
to Petitioner's work “into mathematical terms", this Court can 
be guided by the recent decisions of sther courts awarding fees 


| i well as the quality and final results of the work of counsel. 
in major antitrust class actions where the facts have allowed 


for a detailed consideration of these “other, less objective 


if factors" 2 


Continued 


awarded lead counsel firma fee of one-third the net 

settlement fund (after payment of costs and expenses) of 
$13,552,250 plus interest. The order of 6/12/75 utilizes 
the standard factors on fees but does not expressly follow 


Grinnell, supra or Lindy, supra- 


In some situations, the minimum value of the attorneys’ 
services, as determined solely by the hours expended and 
standard hourly billing rates, may already constitute 4 

large proportion of the total recovery, and thus not allow 
for any significant increase in valuation, regardless of 
contingencies ard quality of work. This was noted by the 
Third Circuit in Lindy, supra, at P- 168. Thus, the 
"percentage of recovery" guidelines that some courts utilized 
sestat to Lindy, supra, still set a maximum level for fee 

v awards. 
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fl i For example, in Liebman, Supra, 4 case involving 


ti Application of The Appropriate Fee Standards 
To The Work Of Petitioner Herein 


ioner_ Herein __—— 


In order to properly evaluate Petitioner's services 
herein, the Court must make two separate calculations. First, 
the minimum value of Petitioner's services must be established, 
as determined by (a) the number of hours expended by each 
attorney on various types of legal activity multiplied by (b) 


standard hourly billing rates appropriate to each attorney in 


ae 
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a cash settlement of $1,800,000 with a possible “credit” 

fund of $500,000, the court added nothing for "contingency ,s 
complexity oF amount of the recovery” (at PP- 700-701) and 
stated that the total fees based upon standard hourly rates 


settlement and 19% of the cash fund. (at B- 702). 
Additionally, the court noted that the major force in 
obtaining the settlement was 4 state attorney general's 
office which had no contingency aspect to any of its work 
(at p. 694) and that the services of private counsel, who 
still received almost two-third's of the total award, were 
generally duplicative and unnecessary (at PP. 697-698) - 


Similarly, in the ~aternational House of Pancakes, 


nternational House O-———a, 


supra, Litigation where there was no actual monetary fund, 


but rather a settlement incorporating changes +n franchise 


to a maximum of $1,250,000. The court awarded the entire 
$1,250,000 ta @ large number of petitioning counsel, but 
stated that if an actual fund of $12,500,000 had been 
available, it would have awarded about $2,500,000 in total 
fees (1974 Trade Cases at Pp. 96,171)... Tae tve firms that 
were said to be co-lead counsel had a basic value for time 
expenditures by attorneys au their standard hourly rates 


For attorneys' Fees BY Morris, Mitchell, Larson, King, 


Stamper and Bold"). The final award to the two firms was 
$975,000 of the $1,250,000 "counsel fee fund.” 
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of $760,053.75 (Order of July il, 1975 and "Joint Application 


| 
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light of what similar attorneys would normally bill on a non- 

" contingent basis without adjustment for results obtained. 
Second, the Court must decide how much it should adjust this 
minimum figure in view of the particular facts of the litigation 
relevant to the traditional elements encompassed within the 
concepts of “risk" and “quality of work". 


A. The Minimum Value Of Petitioner's Services 
Herein Based Upon Time Expended And Stan- 


dard Hourly Billing Rates 

Attorneys employed by Petitioner, a professional 
2ssociation, expended a total of 3577.75 hours in connection 
with this litigation through October 9, 1975. Additionally, 
paraprofessionals employed by Petitioner expended 5918.60 hours 
on this litigation, entirely on a@iscovery matters and settlement 
administration. Exhibit "H", attached to the Affidavit of H. 
Laddie Montague, Zsq. dated October 28, 1975 submitted by 
Petitioner, gives a detailed breakdown of the total amount of 


time expended by each attorney in connection with each of eleven 


separate categories of legal activity.® 


G. A detailed description of the records supporting the hours 
listed therein, as well as the manner in which time was 
computed where contemporaneous records were unavailable, 
is contained in the attached Affidavit of H. Laddie Montague, 
Esq. dated October 28, 1975 (4% 1-18) and the Affidavit 
of Herbert B. Newberg dated October 9, 1975. As stated 
in Mr. Montague's affidavit (at #5 et seq.) fee awards have 
been made recently to Petitioner by District Courts expressly 
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In its opinion herein, the Court of Appeals gave no 
controlling direction as to the actual categories to be utilized 
in breaking down the amount of time expended by each attorney 
on different types of gee” Subsequent to the Courts of 


Appeals’ decisions in Lindy, supra, and Grinnell, supra, 


different cases, and even different categories among different 
petitioning firms in the same case when the petitions reflected 
varying breakdowns. The categories utilized by Petitioner herein 


correspond to those generally used in setting counsel fees and 


provide a rational basis for analyzing the nature of the work 


done by Petitioner's pueden.” The type of actual legal 
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different courts have used slightly different categories in | 


following the standards set out by the Third Circuit in 
Lindy, supra, and the Second Circuit in Grinnell, supxa, 
in which Petitioner's proposed findings on time expenditures, 
based upon similar records and reconstructions, have been 

accepted in toto Lindy Bros. Builders of Philadelphia 


v. American Radiator & Standard sanitary COrp:-, 362 F.SUPP- | 

999,10 E.D- Pa. 1974); In re Tnternational House of 

P g ' 
ed July , 2975 and Exhibit to Petition of David 


Fees dat 
Berger, P.A- entitled "Hours and Hourly Rates ~ David Berger, 


| 
| 
P.A. - International House of Pancakes Litigation"). ! | 
{ 
7, The Court mentioned, without elaboration, the categories 
of ". . ediscovery, oral argument, negotiation. - -" 495 
| 
| 


F.2d at 471. Similarly, in Lindy, Supra, the Third Circuit 


only mentioned "pretrial a@iscovery” and "settlement i 
negotiations". 487 F.2d at 167. 


§. The total time expended by Petitioner's attomeys as 4 group CI 
proken down by each relevant category of activity are 4s 
follows: 4 


activity included within each such category is explained in 
detail in Mr. Montague's affidavit (19). The evidence in the | 
record in this case relating to the types of legal activity | 
engaged in by each attorney is more detailed than the information ; 
before the court, or relied upon by the court, in the recent 
major antitrust cases where 4 District Court has had significant 
leeway in adding to the basic value of lead counsel's time in 
view of the risks, quality and substantive as opposed to 
ministerial nature of the actual time expended by lead ee ay 
1 
In setting the standard hourly billing rates sonteeniie’ 
to each of the attorneys euetogat he Petitioner, the District 
Court, as stated by the Third Circuit in Lindy, Supra at 169, 


can rely upon its own expertise and knowledge as to the normal 
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Hours 
(a) Pleadings and motions 32.80 
(b) Discovery 173.00 
(c) Court appearances and 
preparation . 282.75 
(da) Settlement negotiations 244.50 
(e) Settlement procedures 400.25 
(f) Settlement administration 1349.60 
(g) Fee application 194.25 
(h) Briefs and legal research 502.50 
(i) Appellate proceedings 
after Final Judgment 236.75 
(j) General 154.85 
(k) Fee agreements and 
interventions 10.00 
Total 3577. 75 
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|} billing rates that would be currently charged on an hourly basis | 
| 
. £or attorneys of like skill, experience and standing in this ; 


, 10 
District. 


| 
! 


Mr. Montague's affidavit (1919-35) details the personal 


‘ 


career histories and experience of each of Petitioner's ware 


4 
4 
t 


involved in this Litigation. There can be no serious question 
that Petitioner and its attorneys, particularly the three senior 
counsel (David Berger, H.- Laddie nanvages, sat Herbert B- 
Newberg) who expended nearly 2700 of the over 3400 attorneys' 
hours already devoted to this Litigation, are today - and were 
throughout this case ~ among @ handful of the nation’s most 
experienced, well-known and successful plaintiffs’ antitrust 
lawyers. purthermore, ics pentane of Petitioner, and of the 
senior attorneys who put in the bulk of the work in this 


litigation, has been repeatedly recognized by the federal courts .* 


— ae 


9. For example, see Arenson, supra, at 1354-1355; Doughboy» 
supra, at 67,030-67,0 303 In re G supra, at 966. 
Virtually identical categories were utilized in setting 

Petitioner's fees on the remand hearing in Lindy, SUprar 
382 F.Supp. at 1005. 


TWA Hughes, supra, decided in 1970, this court held 
that a proper Mixed rate” on a non-contingent hourly basis 
for an experienced antitrust firm in this District 
(coincidentally, the same firm cted as lead counsel 
for defendants herein in opposition to Petitioner), where 
almost two-thirds of the time was expended by associates 
and when the Litigation itself commenced in 1961, was $75 
per hour. 312 F.Supp. at 484. 


fats 
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As is clear from the record, Petitioner's legal 
practice, both currently and throughout the course of this 
litigation, has primarily involved antitrust plaintiff and class 
action work throughout the United States in various federal 
jurisdictions. virtually all of Petitioner's work is done, 
and has been done, on a purely contingent fee basis dependent 
upon results. Thus, Petitioner has no direct experience in 


actual hourly billing rates applicable to each of its attorneys. 


1l. Lindy Bros. Builders, supra, 382 F.Supp. at 1010-1 1020- 
22; Philadel hia Electric Co. v. Anaconda American Brass 


Cos, 41 BeR-D. 557, 359 (B.D. Pa. 1969) ; Professional 


: oan ae SE SPS we 
Adjusting Systems of America, Inc. v. General Adjustin 
Bureau, 352 F.Supp. 648, 65 (E-D. Pa. 1972)~ 
Recently, on the remand in the International House 
of Pancakes Litigation, supra, Judge Collinson Said: 


"As stated in the opinion of the Court of 
Appeals, Mr. David Berger has a national 
reputation in the field of anti-trust class 
litigation and this Court has found the 
services of Mr. Berger and his associates 
in this litigation to be of the highest 
quality." (Order Awarding Attorney Fees 
dated July 11, 1975, at p. 2) 


In determining Petitioner's fee therein, Judge Collinson 
utilized "standard hourly rates" of $200 per hour for Mr. 
Berger and $100 per hour each for Mr. Newberg and Mr. 
Montague for all time expended since the commencement of 
the litigation in 1970. 


The status of Petitioner's attorneys involved in this 
case was noted even by Mr. Sondericker, counsel for one 
of the defendants, in opposing earlier an award of $2.5 
million to Petitioner. (Transcript of Hearing of June 


RA 
BE 


| 


| 


The hourly rates for ea 


in Exhibit "rt" to Mr. Montague's affidavit 


L£ not conservat 


rates that would be billed, wi*hout referen 


for conting 


ce 


Continued 


12. 


5, 1972 at PP- g4-85) - 


The 


billing rates Listed 


pavid Berger 
‘Herbert B- Newberg 


He 


Laddie Montague | 


Harold Berger 

prof. Alexander Frey 
Warren D. Mulloy 
Leonard Barrack 
Joseph R. Lally 
Bruce K- cohen 

Joel C. Meredith 
Gerald R- Rodos 
Alan M. Lerner 
Merrill G.- pavidofft 
Barry N- Shaw 

Earl D. Greenburg 
Pauline C- cohen 
Howard L- Schambelan 


ive, estimates of th 


ae 


ch of petitioner's 


encies and results achieved, by experi 


on Exhibit. 


125.00 
100.00 
100.00 
100.00 
100.00 
100.00 
75.00 
75.00 
60.00 
70.00 
60.00 
85.00 
50.00 
5.00 
60.00 
85.09 
85.00 


ay 


attorneys set forth 


2 " 
reflect reasonable, 


e average standard hourly 


ce to later premiums 


"Tt" are as follows: 


- Year Admitted 


(1938) 
(1962) 
(1964) 
(1952) 
(1921) 
(1955) 
(1969) 
(1969) 
(1972) 
(1970) 
(1971) 
(1966) 
(1973) 
(1966) 
(1971) 
(1966) 
(1965) 


enced antitrust 


{ 


| 


. : 
DR 
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ae el ees 
ee 


: 


firms in this District for attorneys of like skill and experience | 


ee mer 
performing the same services done herein. In addition, these 


13. In the earlier proceedings herein, Mr. Simon, counsel for 
Objector-Appellants, argued that $75 per hour represented 
a proper mixed rate, in the TWA circumstances, in this 
District for experienced antitrust counsel as of 1965-1966, 
admitted that some additional "degree of inflation" was 
necessary in setting standard billing rates for Petitioner's 
work herein and contended that such a "mixed rate” (plus 
something for inflation) from this District should be used 
in determining Petitioner's 
ing of June 5, 1972 at P- | 
66). Since 0 r Price Index for the | 
New York City metropoli isen 78%; since the 
filing of this Court’ supra, in April, | 
1970 it has risen 44%; ase actions 
in July, 1968 it has risen 62%. "B® attached 
hereto). At the same hearing, Mr. Reycraft, 4 well-known 
experienced antitrust practitioner in this District, and 
counsel for another Objector, argued that, based on his 
view of the risk involved, the time of Messrs. Berger, 
Montague and Newberg since the commencement of the litigation 
should be charged at $150 per hour for all types of work, 
that all associates’ time should be awarded $60 per hour 
and that all paraprofessional time be given $30 per hour. 
As a further example of the actual billing practices ' 
prevalent in this District even three years ago, i | 
should note that Mr. Reycraft argued that the future time | 
expected to be expended on settlement administration 
subsequent to final settlement approval should be billed 
at a "mixed rate” of $65 per hour for all time, including 
hat of para rofessionals and non-ie al assistants. | 


© 
(Transcript of Hearing of June 5, 1972 at pp. 80-83). 


Similarly, affidavits submitted in the prior proceedings 

by other Chjectors to Petitioner's $2.5 million fee request 

indicate the applicability of the minimum rates suggested 

above to Petitioner's work herein. A member of the firm 

of Botein, Hays, Sklar & Herzberg, based upon his assumption 
lf was unreasonable and should be 

rejected, ffidavit that in the event the 

settlement was approved the appropriate "straight time 

compensation” for "senior attorneys" (Messrs. Berger, 

Montague and Newberg) should be $150 per hour and that 
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| 


| 
| 
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hourly rates are in line with the standard hourly rates utilized 
recently by Judges in this District and other Districts in 


determining awards to securities and antitrust specialists in 


major class acticas. 


As a practical matter, the most important hourly rates 


to be determined herein are those for (a) Messrs. Berger, 


($125/hour) » Montague ($100/hour) and Newberg ($100/hour) (who 


expended nearly 80% of the attorneys’ time)? (b) Mr. Greenberg 


($60/hour) (wno has about 10% of the attorneys' time) and (e) 


Judge Harold Berger ($100/hour) and prof. Frey (gl00/hour) (who 


have approximately 5% of the attorneys" time). These rates 


es which have set fees 


are easily supported by the recent cas 
14 


in litigations conducted roughly throughout the same period. 


iaimmmaligitt 
Continued 
straight charges for junior attorneys should be $60 per 


nour. Based upon what he deemed an unreasonable recovery 
ana Little compensation for contingency» he argued that 
j " charges should be increased by 


request, submitted an affidavit stating that applicable 
“standard rates" herein would be $100 per hour for the 
"senior attorneys", $50 per hour for the "associate 
attorneys" and $25 per hour for the paraprofessionals. 


were poor, he contended that only a sma 
be added to the above standard rates. (Affidavit © 


Pp. Colcord dated May 12, 1972). 
nternational House 


of Pancakes Litigation, Judge Collinson, 
rates © $200 per hour for Mr. Berger and $100 per hour 


RES 
18 


£ Bradford 


14. For a roughly comparable period in the L 
as noted, set oe 


| 


——— 


| For example, in Benerofe v. Bartlett, 70 Civ. 3415 


" (Memorandum and Order of July 30, 1975, S.D.N.¥. and Exhibit 
PAY to Affidavit of Lawrence Milberg dated July 15, -975), Judge : 
Knapp utilized the following base rates in awarding over $450,000 
in fees in a securities class action for all time since the 


commencement of the litigation in 1970: 
Hourly Rate Year Admitted 


Lawrence Milberg $125 1937 
Jared Specthrie $100 1965 
David Bershad $106 1965 
Harold Morrow $ 75 1966 
Paul Tullman $ 75 1962 


In Blank v. Talley Industries, Inc., 70 Civ. 4144 


(S.D.N.¥., Opinion dated Jan. 14, 1975), Judge Weinfeld 


| 
| 
Melvyn Weiss $125 1960 | 
| 
| 
| 
| 


established flat rates of $100 per hour for all partners and 
$50 per hour for all associates (at p- 10) in determining counsel) 


fees of $1,395,600 in a securities class action begun in 1970. 


| 
| 
| 
In Gypsum, supra, Judge Zirpoli also used flat rates | 
of $100 per hour for all partners' time, and $50 per hour for | 


a eee 
Continued 


each for Messrs. Montague and Newberg. In the Lindy, Supla, 
remand, Judge Harvey used rates of $125 for Mr. Berger and 
$70 each for Mr. Montague and Mr. Newberg. But that 
litigation commenced in 1966 rather than 1968, and the bulk 
of the time Messrs. Newberg and Montague expended in Lindy, | 
supra, was put in substantially earlier than the time they | 
expended in this litigation. See Mr. Montague's Affidavit 


— 


t 
| i 
a 


all associates' time, and $15 per hour for all paraprofessional 
time for the numerous petitioning counsel in that complex 
antitrust litigation which commenced in 1967. Similarly, Judge 
Lord, for the 16 petitioning sets of counsel, in Doughboy, supra, . 
which commenced in 1968, used flat rates of $100 per hour for 
partners’ time, $40 per hour for associates’ time and $20 per 
hour for paraprofessional time. The Court also assigned a pre- 
risk hourly rate to settlement negotiation time of $200 per 


hour. 


In Arenson, supra, begun in early 1971, Judge Bauer 
established basic hourly rates of $100 per hour and $125 per 
hour for the senior antitrust.lawyers who accounted for over 
two-thirds of the attorneys' time expended on the case. The 
Court adopted rates ranging from $35 per hour to $80 per hour 
for the remaining attorneys. A number of the attorneys for 
whom the courts in Arenson, supra; Gypsum, supra; and Doughboy, 
supra used standard hourly rates of $100 per hour were of the 
approximate levels of experience of Messrs. Montague and Newberg 
herein. For example, the following attorneys, admitted to 
practice in the years listed (according to the 1975 edition 
of the Martindale-Hubbell Law Directory), were awarded standard 
hourly rates of $100 for all time spent on the respective 


litigations: 


Doughboy, supra: 


Gypsum, supra: 


Donzid Barry (1965) ! 

Douglas Rigler | (1963) | 

Kenton Granger (1962) | ’ 

Odes Stroupe (1971) | ' 
! 


bonuses or premiums dependent upon results, there is simply 
no foolproof method for determining an exact hourly rate 
applicable to each of Petitioner's attorneys. But the rates 


suggested are certainly within the range of rates (a) recently 


eof 


John H. Boone (1963) 
Samuel H. Seymour (1962) 
William E. Barnard (1961) 
Lee A. Freeman, Jr. . (1966) | 
John Edward Burke (1964) 
David L. Creskoff (1963) 
Mikael B. Lewiston (1961) | 
Frederick B. Steinhardt (1966 - year of law school 
graduation) 
t 
Arenson 3; supra: | 
Perry Goldberg (1960 - year of law school 
graduation) | 
Given the nature of Petitioner's practice and the 
fact that firms that employ standard hourly rates often add 
! 


used by experienced District Judges and (b) known by this court 


i to reflect actual billing practices by experi -nced aatitrust 


firms both here and in other jurisdictions that are centers 

of antitrust Litigation and practice. Most importantly, the 
rates suggested for Messrs. Berger, Montague and Newberg 4re 
reasonable. These three attorneys not only have participated 
in many of the most significant ana successful private treble 
damage actions of the last decade, but in many of such cases 


were lead counsel. 


Based upon the number of hours expended by all 
Petitioner's attorneys in each category of activity multiplied 
by the proposed standard hourly rates applicable to each of 
Petitioner's attorneys, the minimum value of the time expended 
by Petitioner's attorneys, prior to any adjustment for risk 
er quality of work, is as follows: 


Minimum Value 
Attorney Based Upon 
Category Hours Standard Hourly Rates 


(a) Pleadings and motions 32.80 $ 3,130.00 


—————— 


15. Some District Courts, in cases involving awards to 4 large 
number of firms with dozens of attorneys, have adopted the 
practice of setting flat rates for all partners and 
associates regardless of experience (For @-9-r Gypsum, supra; 
Doughboy, supra) - In reality, Judge Bauer's approach in 
Rrenson, supra, of using varying rates reflecting levels 
j eis in accord, 4s this Court knows, with actual 
billing practices in this District. 
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(b) Discovery 173.00 16,911.00 
(c) Court appearances and 
preparation 282.75 31,600.00 
(ad) Settlement negotiations 244.50 23, fales0 
(e) Settlement procedures 396.75 41,262.50 
(f) Settlement administra- 
tion 1349 .60 120,063.50 : 
(g) Fee application 194.25 19,692.50 
(h) Briefs and legal research 502.50 50,930.00 
(i) Appellate proceedings i 
after Final Judgment 236.75 26,237.50 | 
(3) General 154.85 16,211.25 | 
(k) Pee agreements and 
interventions 10.00 1,000.00 
| 


Total 3577.75 $352,765.75 


A complete breakdown of the "hourly rate val. of each 


————— 


attorney's time by each category of activity is given in Exhibit 


"A" attached to this brief. 


Additionally, Petitioner has employed paraprofessionals 
who have expended 5918.60 hours through October 9, 1975 on 
discovery and settlement administration matters herein. The 
bulk of this time involved expenses incurred by Petitioner prior 
to final approval of the settlement bv the Court of Appeals. 

The personal histories of the paraprofessionals that worked 
on this litigation are included in Mr. Montague's affidavit 
(935). 


Petitioner's calculated costs for employing such 
paraprofessionals has been over $9 per hour (Montague 
affidavit, 


q39). At this hourly rate, Petitioner's accrued 


costs for paraprofessional work in this litigation amount to 
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$53,267.40. In accord with the Court of Appeals opinion, this 
amount, as well as any future expenditures for paraprofessional 
services, is to be reimbursed to Petitioner from the settlement 


fund. 


Similarly, Petitioner employed the services of Heffler 


& Company, C.P.Ae, professional accountants, in connection with 
settlement administration activities prior to final approval 
of the settlement. Such accountants expended 1653 hour=- in 
connection with this litigation at a cost to Petitioner of 
$27,505 (Montague affidavit, 47). These costs have not yet 


been reimbursed. 


Petitioner has estimated that approximately 400 hours 
of attorneys' time and 750 hours of paraprofessional time will 
still be expended (subsequent to the October 9, 1975 cut-off 


date in Exhibit H) to conclude this litigation (Montague 


affidavit, 47). The attorneys’ time will be devoted to settlement 


administration matters and to the instant fee petition 
_ proceedings 4 will involve the services of senior counsel 
and experienc. . associates. Petitioner suggests that the Court 


enter an order at this time prospectively awardinc $85 per hour 


| for future attorneys time and $10 per hour for future 


paraprofessionzl1 time to be applied to the actual number of 
hours expended, based upon an affidavit submitted to the Court 


by Petitioner 30 days prior to the final disbursement to the 


& 
Pee, 
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ee with such hours to be subject to approval ‘by the Court. 


Petitioner's Time Resulting From The Risk of 
Litigation And the Quality And Results of 


Petitioner's Work 


| B. The Adjustment Of The Mininum Value of 
| 


There are no certain guidelines listing all the 
conceivable elements included within the concepts of risk of 
litigation and the quality of an attorney's work that establish 
the appropriate emphasis in any case, particularly large and 
complex antitrust class actions. Similarly, there are no magical 
formulas that can allow a reviewing Court to adjust the minimum 
hourly rate value of Petitioner's work with mathematical 
precision. Yet, with slightly different formulations, the 
various federal courts that have recently determined fee awards 
are in agreement as to the factors a court should look to in 
ana. yzing risk and quality of work; and the courts that have 
awarded fees, post Grinnell, supra, in major antitrust class 
actions have devised rough mathematical guidelines or multiples 
for adjusting class counsel's fees to reflect the risks, quality 
and results in such suits. The remainder of this brief will 
examine those factors relevant to analyzing risk and quality 
“ they apply to this suit and then, through analysis of recent 
antitrust class action fee awards, establish what appropriate 
multiples apply to the minimum hourly rate value of Petitioner's 


work herein. 
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and the quality of 


1. The Risks in Successfully Prom 
secuting These National Class 
Actions Were Substantial And 
The Quality and Final Results 
of Petitioner's work Were Out- 


standing 


In reality, 4n analysis of the risks of Litigation 


the attorneys' work requires examination 


of a number of overlapping elements. The recent cases involving 


fee awar 


down risk and quality 


in this 


factors 


ds in complex antitrust class actions generally break 


into the following factors: 


(a) The benefits of a prior decree in a 


yovernment action; 


(b) The magnitude and complexity of the 
Litigation and the risk of success on the 


major issues in the 


case; 


(c) The responsibility undertaken by petitioning 


counsel in light of 


(d) The financial risks 


in. light of fee arra 


collateral Lawsuits; 


to petitioning counsel 
ngements with clients; 


(e) The amount recovered; 


(f) The amount that woulda normally be charged 
to a victorious plaintiff; and, 


(g) The standing of opposing counsel. 


As to all of the above elements, the record evidence 


case is very clear. On the most important of the above 


- the benefit of the prior government case, the risks 


involved on the merits, and the significance of the amount 


recovere 


a - the Court of Appeals itself 
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has already made detaile 
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a) 


+ the settlement. 


| findings in affirming this Court's extensive opinion approving 


16 


by Petitioner and within this Court's knowledge establishes 


i that the relevant facts are both clear and uncontradicted. 


(a) The benefits of a prior governmental 
proceeding 


The Court of Appeals has already held that the national 


subscriber class actions herein were not benefited by the prior 


government civil action against the defendants. In fact, the 
Court of Appeals opinion held the opposite, finding that the 

substantive case for the national subscriber classes, as well 
as the argument for class certification itself, was seriously 


injured by the government action. 495 F.2d at 455-57. 


The national class actions herein developed out of 
the civil injunctive action brought by the United States v. 


Grinnell Corp., et al. (D.R.I. Civ. 2785). As the Court of 


Appeals found herein, the government case was directed primarily 
to the charge of monopolization under §2, supported by evidence 


of predatory pricing in cities where the defendants experienced 


competition. 495 F.2d at 455-57. The trial was held in June, 


16. In fact, the Court of Appeals held that this Court had 
already, on the basis of sufficient evidence, correctly 
analyzed the risks of the litigation and the significance 
of the recovery. 495 F.2d at 462-63. 
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On the other elements the evidence submitted 


Wyzanski, sitting by 
lating 


| 1964, before Honorable Charles E.- 


presented no evidence re 


The government 
fter 1961. On November | 


\ 
| designation. 


| to the activities of the defendants 4 


ki filed an opinion finding violations 


United States V- Grinnell Corp-, 


27, 1964, Judge Wyzans 
of §§l and 2 of the Sherman Act, 
244 (D.RI.- 1964), and ente 
e relief granted and the 


236 F.Supp. red a decree. The 


government appealed on the 


defendants | 
don the finding of liabili | 
| 


appeale ty and the fairness of the 


trial. | 


On June 13, 1966, the Supreme Court, in 4 six-to-three | 
decision, affirmed the District Court in part, reversed in part, | 
and remanded for further hearings on relief. 384 U.S. 563. | 
d directed that the District Court consider divestit 


\ 

| 
ure 

| 
which had been found to have | 


The reman 
of the assets of defendant ADT, 

73% of the accredited central station business nationwide, on 
a city-by-city pasis (Ibid, 


n of localized relief in each of the cities 


directed consideratio 


in which defendants operated. Justice Douglas, writing for 


the majority, conceded that 4 localized market analysis cvuld 


show that some cities, where the defendants faced no 
"competition," might not support more than one accredited ce 
ich the defendants 


station. In at least 20 of the cities in whi 


had no competition from other "accredited central stations," 
the relevant service market, they were found tc have been losing 
Justice Fortas, joined 


money because of "fringe competition." 
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at pp. 577-578). The remand also | 


seaui | 
i 


| 
| 
| 
| 
| 
| 


| Py Justice Stewart, dissented on the grounds that the 

|| monopolization findings, the basis of the government's case, 
rested upon illogical and unrealistic def’nitions of both the 
relevant service and Gancwagtiee markets delineated by the lower 
court. Justice Harlan also dissented on the issue of the 
relevant service market definition and likewise noted that while 
a national market might be found for §2 injunctive purposes, 

| "..-immediate competition takes place only within individual 


communities...." (Ibid, at pp. 583-584). 


After over a year of extensive further documentation, 
depositions, negotiations and hearings, Judge Wy zanski entered 
a final decree on July 11, 1967. Aside from generalized 
injunctive relief, including a prohibition against predatory 
pricing “at unreasonably low charges" (§V[B]), the final decree 
directed varying amounts of divestiture of the asset: by ADT, 
but only in 21 of the 115 cities ADT served, and directed other 
relief relating to the offering of contracts by ADT to 
competitors in only five cities. The government case and decree 
only covered the period from 1957 until 1961 and was of no value 
for the additional seven and a quarter year period covered by 


the class complaints herein in establishing liability. 


The Court of Appeals found that, unlike numerous 
antitrust class suits following successful government actions, 


the liability of defendants herein was not prima facie 


R70, 


established by the prior government civil injunctive action 
495 F.2d at 455-57. To the contrary, 45 the Court of Appeals 


found, the national subscriber classes were seriously hindered 


"The government's victory was in large part 
predicated on defendants ' predatory price-cutting 
practices which, according to the Court, demonstrated 
the existence of both monopoly power and an intent 
to destroy competition. These findings are of dubious 
value to the class plaintiffs in the present actions. 
No questions with respect to any injury to subscribers 
were either put in issue or determined in the 
government action. In fact the basis for the 
government decree was adverse to the interests of 
the subscriber-plaintiffs, in so far as these 
plaintiffs, in order to obtain monetary relief, have 
to prove that the monopolization resulted in 
artificially inflated prices." 495 F.2d 455-56. 


The Court of Appeals’ findings concerning the aifferent 
liability and damage considerations present in different locales, 
as established py the government case, also demonstrate the 
penne’ @ifficulties facing Petitioner jin sustaining the class 


certification argument for national classes. 495 F.2d at 453, 


457. 


(b) The risks of successful rosecution 
n 


L Light of the magnitude and comp lex- 
ty of the itigation 


Even in proceedings subsequent to 4 relevant and 
beneficial government case, the prosecution of national 
"consumer" class actions jnherently involves issues of great 


magnitude and complexity. This is especially true when, 4S 


here, defendants are represented by experienced counsel prone 


"to fully litigate with every conceivable defense and tactic. 


Yet, as shown by the Court of Appeals’ opinion itself 
and the undisputed underlying facts, the national subscribers 
class actions herein had far more substantial risks involved 
in attaining any significant ultimate recovery than in other 
major antitrust class actions to which comparison can be made. 
On all four significant issues facing Petitioner in prosecuting 
these actions - liability, impact, damage and national class 
certification - there were, as the Court of Appeals found, 

". ..substantial roadblocks wesatine! in the way of any ultimate 
victory for plaintiffs on the merits." 495 F.2d at 457. There 


was a considerable risk that even if the national subscriber 


class action had been certified and successfully litigated 


through trial that plaintiffs would have recovered nothing at 


all. 


The decree in the covernment action and the evidence 
adduced therein, as already shown, were at best of no benefit 
to the subscriber classes and at worst a substantial detriment 


on all major issues of contention. 


The defendants intended to relitigate the issue of 
liability and it would have been difficult to sustain the same 
relevant service and geographic markets in a national subscriber 
class action for damages that the Supreme Court upheld in the ; 
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| government suit for injunctive relief. Three members of the 

' Supreme Court had dissented on the market definition issues 

\ in the government case, and the majority's opinion on relief 
indicated the majority recognized that the real markets involved 
were not those it was willing to sustain for purposes of 
liability in an injunctive proceeding. The proper definition 
of narkets would vary from city to city. Defendants’ relevant 
activities varied from city te city- Costs and prices varied 
from city to city to such an extent that the evidence in the 
government case showed that ADT deviated from its minimum base 
rates 99% of the time and that even in 20 cities where defendants 
had a "monopoly" they were Losing ened In view of these facts, 
the court of Appeals held that the basic monopolization charge 

was %..-still open to attack" and that defendants in a new trial 

"..~might well carry the Batu on the liability issue. 495 

F.2d at 456. 


proving impact and damages for national subscriber 
classes was even more aifficult, as the Court of Appeals itself 
found. The government's case was based on predatory pricing 
in competitive cities and conduct in monopoly cities designed 
to deter entry- Thus it was possible that the only persons 
injured by the defendants' conduct were the competitors who 
were driven out of business oF deterred from expanding their 


opez ations. In a predatory pricing case customers are penefited, 


| not injured, by the lower prices involved. That this is what | 


ae 


re ee ee ee mee en a 


| 
ie 
‘most likely occurred in the Grinnell situation is indicated 
Py the fact that the defendants paid $12 million to settle the 
competitor suits before settling a single subscriber action 
and that David Shapiro, counsel for a group of competitors who 
had previously settled their suits against defendants for 


$6,000,000, filed an affidavit in the prior settlement fee 


hearing stating that based on his analysis of the record in 


at 2ll. + The language of the Court of Appeals on this point 
perhaps best sums up the problems of proving damages to the 


] t 
! 

i 

| the Grinnell proceedings the subscribers suffered no damages > 

majority of subscriber class members: 

| Even if the relitigation of the market issues 
does not succeed in overturning the basic finding 

a of monopolization, it would almost inevitably affect 
the proof of impact and damages. It appears that 
the majority of claimants may well be subscribers 
in “competitive cities", i.e., cities where prices 

a were low and alternative services were open to 
subscribers. Of the more than 14,000 claims, over 
8,800 are apparently from competitive cities, 

é representing approximately sixty-two percent of the 
total transactions reflected in the claims that have 
been submitted. 495 F.2d at 457. 


Finally, the Court of Appeals held that if Petitioner 
had not achieved the settlement subsequently approved that 
",..there would have been a serious question as to whether these 
actions could have been maintained as class actions at all." 

495 F.2d at 457. The Court of Appeals summarized and approved 
this Court's findirgs concerning the difficulty of sustaining 


mational class certification: 
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In its approval of the settlement offer the 
District Court outlined some of the factors which 
militate against the use of the class action device. 
The separate liability and damage issues present 
enormous difficulties. There are different competitive 
climates in each of the locales involved. All the 
members of a class did net contract for the same 
services even in the same city. In addition, a 
substantial administrative burden could have resuited 
from approval of the class actions urged in this case. 
The District Court estimated that, at an absolute 
minimum, the separate liability and damage issues 
would take at least five years to try. Such . 
necessitous +tudicial delays and the resulting 
uncertainty in outcome were all factors which would 
weigh strongly in any decision to accept a settlement. 


495 F.2d at 457. 

In addition to these problems, Petitioner faced two 
separate statute of limitations questions. First, there was 
| the statute of limitations issue relating to the end of the 
tolling period which was fully litigated to the Supreme Court. 
Second, defendants intended to contest the right of non- 
litigating class members to rely upon the class suit to avoid 
| the statute of limitations without actual proof. by cach class 


|} member of reliance on the filing of said suit. 


Perhaps the most significant evidence of the risks 
of attaining any ultimate recovery for the national subscriber 
| classes is that although over fifty-four other subscriber actions 


| were filed by numerous other experienced antitrust counsel, 


et LE IEE CCC A CIT 


none of these firms attempted tc represent a subscriber class 


of any size except for three statewide actions filed subsequent 


to Petitioner's complaints. 
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(c) The responsibility undertaken by ' 
Petitioner 

This litigation is a unique example of a major 
antitrust class action, litigated for over seven years, in which 
a single law firm successfully represented national classes. 
Although in this, as in all multidistrict litigation, various 
counsel shared some of the ongOing work required on behalf of 
all plaintiffs, no other firm was willing to assume the 
responsibility for representing national classes. Petitioner 
alone filed national class complaints, prepared the substantive 


cases for the classes, moved for class certification, negotiated 


in this Court and the Court of Appeals and administered the 
settlement. As recognized by the Court of Appeals, this was 
not a responsibility easily and quickly discharged: 


"The settlement in the case at hand was 

not negotiated in the early stages of the 

dispute. ... No other representative 

surfaced until after the settlement agreement 

was reached and widely publicized. Thus, 

this is not a situation, such as that | 

involved in Ace Heating & Plumbing Co., 

Inc. v. Crane Co., supra, where several 

different counsel were vying for recognition 

as class representatives. ..." 495 F.2d | 

at 465. | 
| 


By any method of analysis, Petitioner undertook and successfully 
carried out, alone for over seven years, an extraordinary amount 
of responsibility in these cases even when compared with the 


. the -lass settlements, sought and secured settlement approval 
: 

i a7 
| : 


‘ 


umed by large groups of 


. 


degrees of responsibility normally @ss 


ow 


ee in multi-district class actions. 


cial risks to Petitioner 


(a) The finan 
in prosecuting these actions 


tracts with clients in 


All of Petitioner's fee con 


these cases are purely contingent contracts based upon the amount 


of ultimate recovery. Although Petitioner began this Litigation 


over seven years ago, negotiated 4 $10 million plus interest 


settlement over four years agOr and secured final approval of 


the settlement over eighteen months ago in the Court of Appeals, 


it has not received any fees OF reimbursement for its services 


from any client oF from any Court. It has incurred substantial 


Litigation costs for over seven years, including expenses for 


accountants, paraprofessionals and general settlement 


administration overhead for which it has still been only 


partially reimbursed out of the settlement fund. For a firm 


the size of Petitioner, which engages primarily in contingency 


work and which has had to absorb throughout the same period 


the cO=ts, including substantial amounts of uncompensated 


attorneys’ time, of unsuccessful litigations, the personal 


financial risks and delays herein have been significant. 
Furthermore, the individual risks to Petitioner have 


been particularly acute in this case because of the costs and 


delay in securing any fee award at all. Petitioner has had 


to deal with claims made against its future fee award on the 
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part of firms that represented individual plaintiffs and 
claimants, as well as to absorb the costs of hiring separate 
counsel to engage in extensive litigation over fee standards 
with a few large corporate claimants interested in curtailing 
fee awards as a general defensive strategy in other actual and 


prospective litigations. 


(e) The significance of the amount recovered 


As of October 23, 1975, the total settlement fund 
herein, with accrued interest, amounted to approximately 


$12,200,000. Given the facts in this case, that settlement 


is extraordinary both in itself and when compared to settlements 


in other major antitrust class actions. 


Petitioner did not have the relative luxury of 
prosecuting a price-fixing case following a government suit. 
In the price-fixing situation, obtaining class certification 
is far more certain, and the existence of some damages follows 


from the proof of liability. Here, even assuming Petitioner 


could fully and successfully overcome both statute of limitations 


issues, establish workable market definitions, get three national 


classes certified, and prove liability, there would still have 
been a strong chance of no recovery. For the nearly 60% of 
claimants who were in cities where predatory pricing had taken 
place, as well as for claimants who were in monopoly cities 
where defendants were losing money, the possibility of proving 
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damages was minimal. In the Light of that situation, the S12 ; : 


million recovery was exceptional. 


value of that recovery iis the - 4 


One indication of the 
t of the claiments who 


testimony offered by the economic exper 
The expert estimated an | 


pealed the settlement judgment. 


ap 
optimum © £ 3% to 7% 


of total billings. 


ecessful trial © 


ecovery after 4 fully su 
isks discussed above, 


In the face of the 


en al 


ttlement constituting approximately 


ae can Li 374 yea? period, 
he normal four-year | 


petitioner negotiated a se 
3 1/2% of pillings of claimants OV 
or approximately 10% of billings against t 
settlement OF statute of Limitations period. Even assuming | 
er was fully successful at trial on overcoming 
tability, impact and cl , 
t this settlement "- - 


s estimate of poten 


that Petition 
ass certification, 


all the hurdles on l 
.was fully 


the Court of Appeals held tha 


one hundred perc 


ent of the eisiciet Court’ tial 
\ 


that was correctly deduced." 495 F.2d 


recovery, an estimate 


at 458. 


Another indication of the outstanding nature of the 
s favorably with settlements in 


ment is that it compare 
as already 


several recent price-fixing class actio 


settle 
ns in which, 


indicated, class certification as well as proof of liability 
d damages would have been much simpler than in the 


the instan 


impact an 
The recovery in t cases of approximately 


present case. 
over a four-year period 


10% of approved purchases is clearly 
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approximately 1% of total sales. In comparison, the results 
here, where Mr. Shapiro's affidavit states that subscribers 

did not suffer any damages, are not merely good, but outstanding. 
The settlement is even more extraordinary when it is considered 
that the same defendants had already paid out $12 million, or 


approximately 4 1/2% of total billings, to competitors. 


The settlement ie also outstanding in view of the 
time period and the scope of the classes. involved. The classes 
are so broadly defined that the only parties excluded were 
governmental entities above the state level, individual 
homeowners and the three state classes. Although most antitrust 
class actions have been settled for a four-year ne ae the 
present settlement covers all members of the classes for an 
11 1/4 year period. Due to these provisions of the settlement, 
over 14,000 claimants are participating in the $12,100,000 


Settlement Fund. 


17. See, e.g., City of Philadelphia v. Interpace Corp., supra 
(Concrete Pipe); City of Philadelphia v. General Host Corp., 
supra (Bakery Products) ; Philadelphia Housing Authority 
v. american Radiator and Sanita Corp., supra (Plumbing 
Pirtures)}; City Of Philadelphia v. Morton Salt Co., 248 
F.Supp. 506 (E.D. Pa. 1965) (Rock Salt); School District 
of Philadelphia v. Harper & Row Publishers, Inc., supra 
(Library Books) ; Povey oF Inc. v. Globe Ticket Co., 
(E.D. Pa., C.A. NO. 43221) (Tickets). 
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(£) The amount that woul 


a4 normally be 
Llaintiff 


charged to a victorious P 


The total amount of fees 
legal services through October 9, 1 
constitutes about 12.5% of the init 
10% of the fund plus accumulation 5 


to the amounts that experienced ant 


requested by Petitio 


$73 = approximately 


ner for | 


$1,250 ,000-: 


| 
jal settlement anda only about | 
| 


itrust counsel would normally 


nterest. viewed in reletion | 


charge for 4 $10 million to $12 million recovery Litiga 


ted on | 


a purely contingent pasis, the total fees requested by Petitioner 


are quite modest. 


As shown by the record he 
Court's knowledge, fees in antitrus 


contingency basis are normally cont 


rein and facts withi 


* actions litigated 


n this. 


on 4 


racted for, and charged at, 
18 


approximately 20% to 40% of recovery: This reflects 


— 


18. See Arenson, supré@ at Dp 1357. 

Huf fines, 62 Civ. 3390 (S.D.N.% 

of oct. 16, 1970), then Distric 
fee of 24% was what would be Ba 


successful.” (at p. 8)- In Han 


the 


In Norte & Company _V- 
. 1970) (Transcript of Hearing 
t Judge Mansfield, in awarding 


counsel fees of $1.0 million from a $4.2 million fund created 
in a derivative action, noted that the resultant pe 


reentage 


. . normally expected at 
the conclusion of a contingency suit that has been 


over Shoe, supra, 24 


at 304-305, the District Court 


hourly rate charges with a contingent fee of 20% of the 


5 F.Supp. 


noted that the actual fee 
agreement between plaintiff and its counsel (the DO 
Leisure firm) provided for the payment of small ongoing 


Co. Vv. Fors turing CO., ince: 42. F.20 6 


ter Manufac 
Cir. 1569) ana 430 F.2a 699 (ist Cir. 1970) 


_—_—_—— 


Se eos 
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i 
evidence as to Petitioner's fee arrangements herein, and@ in 
Lindy, supra, as well as the experience in Philadelphia Electric | 
Co. v. Anaconda, supra, where after the negotiation of the | 
settlement virtually all class claimants entered into fee 
contracts with Petitioner and his co-counsel agreeing to pay 
fees of 25% of their respective recoveries (at p. 559). In 
Alpine Pharmacy, supra, our Court of Appeals, citing standard 
authorities on percentage awards, held that an award of nearly 
$2.0 million was not excessive in relation to either the total 
$12.5 million recovery or the $9.5 million "interest" segment 
of that total fumd and that such an award was well within the 
range of fees awarded in antitrust actions undertaken on a 


contingent fee basis. 481 F.2d at 1052-53. 


(g) The standing of opposing counsel 


There has been no dispute herein that the standing 
of counsel opposing Petitioner was very high. All defendants 
were represented by experienced and well-known antitrust firms 
that had been litigating these matters since the commencement 
of the government suits in 1961. They had shown their 
willingness to fully litigate every significant issue in the 
case, even through the Supreme Court. In fact, in TWA, supra, 
this Court itself acknowledged the high standing of counsel 


for defendants herein. 
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Based upon a detailed application of both prior 
findings and uncontestable underlying facts 4s to each of the 
elements relevant to an analysis of the risks of litigation 
and quality of Petitioner's work herein, it is clear that this 
Court should apply to the minimum hourly rate value of 
Petitioner's time a high multiple for risk and quality 
appropriate. When a single firm, operating for seven years 
on a purely contingent basis without compensation, secures a 
$12 million recovery for national classes in a case where no 
recovery for any class was the likely result, 4 substantial 
fee award is clearly warranted and well within the Court's 


discretion. 


2. The Appropriate Adjustments For Risk 
: of Litigation and Quality of Petitioner's 
Work Herein In View Of Other Antitrust 
Class Action Awards 


(a) The recent fee awards 


The awards made in four major antitrust class actions 
(Arenson, supra; Doughboy, Supra Gypsum, supra; and Lindy, 
supra) since the Court of Appeals decision herein provide 
guidance in determining how much to adjust the minimum hourly 
rate value of Petitioner's work to compensate for risk and 


quality of work. 


In Arenson, supra, Judge Bauer awarded fees to eight 
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i 
( law firms at four times the hourly rate of all lawyers 


| representing all plaintiffs for all time expended on all types 


. 


1 reflecting an average mixed rate award of $386.56 per hour for 


| 

| ; | 
i of legal activity. ‘The total fees awarded amounted to $1,339,060! 
| 


each of the 3734.5 hours expended by attorneys since commencement 
of the litigation in 1970. Judge Bauer noted that awards 
resulting in hourly rates of $400-$500 per hour had been awarded 
in other recent antitrust class actions conducted on a 


contingency basis (including Philadelphia v. American Oil, supra) 


and that such awards reflected reasonable adjustments of hourly 
rates for contingency. The settlement in Arenson, supra, only 


involved injunctive relief on fixed commission rates, and no 


monetary fund for distribution to the class. 


In Doughboy, supra, which involved a $38,100,000 
settlement of the non-human or agricultural class actions in 
the antibiotics multidistrict litigation, Judge Lord held that 
reasonable fees for the 16 _— of petitioning counsel, 
considering all the factors under Grinnell, supra, would be 
approximately $16,813,417. The Court noted that most of the 
petitioning counsel had already received, or would be receiving, 
awards from other cases involving the sane work, and that many 
also would be receiving substantial fees from retainer clients. 
In view of these facts, the Court made deductions from the above 
amount and made actual awards totaling approximately $10,094,017 
from the distribution to be made to claimants that did not have 


fee contracts with counsel. 
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H 
Judge Lord's extensive and detailed opinion assigns 


: 


1 
K since the commencement of the liti 


various risk multiples to petitioning firms other than lead | 
counsel for various categories of work for all hours expended : 
i 


gation. To lead counsel 


Judge Lord assigned a basic hourly rate of $100 per hour for 


all 15,191.25 hours which included work spent on other 


antibiotics actions before Judge Wyatt. The petition did not 


preak down the hours expended into any specific categories of 


legal activity. Nevertheless, the Court awarded an across-the- 
\ 


poard risk multiple of 3.0 to all time expended on all activities| 


since the beginning of the litigation in 1968. This resulted 


in a total fee of $4,557,3754 OF $300 per hour for all time 


expended. The Court deducted $1,500,000 to reflect the fees 


already awarded or to be awarded from other actions for the 


game work, 4S well as the amounts due from retainer clients. 
. 


All paralegal time in Doughboy was given a basic hourly! 
rate value of $20 per hour and was also subject to the same | 


multiples applied to attorneys' time pased upon the applicable 


ne 


19. The multiples ranged from 1 to 2.5, except for 

negotiation" time (Category E) where an effective multiple 

of 4.0 was used since Judge Lord set 2 basic hourly rate | 
of $200 per hour for all such time of senior attorneys and | 
then multiplied by 4 risk factor of 2. This category 
included not only preparation for, and actual, negotiations, 
but all time seeking settlement approval. 


— 
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category of activity. Thus, some paraprofessional time was 
compensated for at a rate of $50 per hour. Even for the large 
number of non-lead enuneel firms, the Court awarded multiples 

of 2.0 to 2.5 for attorneys' tine on categories other than 
"settlement administration" (1.0) and "other" (1.0), and, as 

the Court noted, the settlement administration began after final 


approval of the settlement. 


Fee awards in Gypsum, supra, were made to twenty-eight | 
sets of petitioning counsel (representing various classes and 
class claimants) who shared responsibility for conduct of the 
litigation over seven years. The fees awarded totaled $9,262,559! 
(after deductions for previously received retainers and other 
awards) plus percentage awards from some specific states and | 
entities (such as to the attorney generals). The initial | 
settlement fund amounted to $67 million. | 

In deciding awards to the five non-lead counsel firms 
representing class representatives or acting as liaison counsel, 
the Court applied, in each instance, a different single multiple 
to all the hours expended by attorneys and paraprofessionals 


regardless of category of ictivity. These multiples ranged 


ee 


from 1.75 for two firms to 2.2 for one firm. In making an award 


to the lead counsel firm for the classes, the Court multiplied 


all hourly rates for both attorneys and paralegals (at a base 


rate of $15 per hour) by an across-the-board multiple of 3.0 


ARE. 
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for all time expended on all categories of activity, including 


tlement administration, 


from commencement of the Litigation 


set 
1 the final filing of the fee petition, including 


in 1967 up unti 
oval of the settlement. Thus, 


time expended after final @ppr 
hours and 2,893 paraprofessional 
‘ | 


for a total of 14,780 attomeys' 


hrough the filing of its fee petition, lead | 
| 


hours expended t 
counsel's total reasonable fees were set at $3,998,635, OF @ | 
mixed rate of approximately $270 per hour (based solely on | 
= for each attorneys’ hour expended regardless 


attorneys' time) 


of type of activity. 


Judge Harvey determined | 


On the remand in Lindy, supra; 
e minimum compensation b 


actors for 6294.5 hours of | | 


that $554,521.85 was th ased solely on 


time without reference to other f 
attorneys' time expended by. co-lead counsel up t° the initial 
fee petition filing on the remand. Petitioners therein had 
negotiated settlements in price-fixing cases Of approximately 
$24,000,000, following 2 criminal conviction for price-fixing. 


Judge Harvey doubled th 


In the circumstances therein, 
ttlement administration, 


ies of time, including se 


| 

i 

| 

| 

e award \ 

for all categor | 
| 

\ 
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spent by the attorneys through March 30, 1974, the cut-off date 


essional time, 


per hour for paraprof 
ould be about $268 


20. If one deducted $10 
all attorneys’ time w 


the total award for 
per hour. 
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on the fee petition filing, except for fee application time 

which was awarded at regular hourly rates. The Court awarded 
regular rates of $20 per hour on all paraprofessional time. 

The Court thus increased the amount of the award chargeable 
against the entire class to $1,134,765.45. Yet this was not 

the amount the Court ordered paid to co-lead counsel. In 
determining to utilize a “multiple of 2.0 as to most of co-lead 
counsel's time, Judge Harvey considered the following seareekzne! 
facts relative to the allocation of the fee: (1) petitioners 
would already be receiving some $861,191 from the class claimants 
(representing 18.4% of the total fund) with whom they had fee 
contracts, and (2) the unrepresented claimants would be 
responsible for the other 81.6% of the $1,134,765.45 due co- 

lead counsel from the unrepresented claimants and claimants 
represented by cena counsel - or $925,968.81 - under the 
allocation formula the Court utilized. Judge Harvey held that 
petitioners would not be adequately compensated unless the 


$925,968.61 from the unrepresented claimants was paid counsel, 


in addition to the $861,191 from their clients. The total fees 


paid co-lead counsel were, thus, $1,787,159.61, or approximately 


expended on all Legal activities through the fee hearing: 

The effective multiple thus applied to co-lead counsel's prem 
hearing minimum hourly rate value of approximately $550,000 
was slightly over 3.0 as to all attorneys’ time on all 
activities- 


(b) ropriate award to petitioner 


The approP 


herein 


It would be possible to draw poth detailed comparisons 

i 
and distinctions between the facts relevant %° risk and quality 
in the above cases and those in the instant case ~ just as one 


could draw some distinctions and comparisons amongst the four 


cases themselves- But as 4 practical matter, these cases 


(decided by four experienced judges) set the parameters for 


a fee award to lead counsel in 4 large antitrust class action 
like this one ~ involving 4 significant multimillion dollar 
recovery: complex issuesS,s significant risks, and Litigated fox 
a lengthy period on a contingent fee basis by experienced 


antitrust counsel. The awards in such cases, in the view of 


ae 


accepted 6294.5 hours for attorneys’ 
He added $40,654.00 (without 
stating the g hourly rate pasis for 
attorneys the time £ e hearing: 
ci that 


the courts that have examined the issues, should run about three 
to four times the normal hourly charges, reflecting a mixed 


rate of around $270 to over $400 per hour. 


In setting the exact multiples to be utilized herein, 
| . several factors are significant in addition to the earlier 


Giscussion of risk and quality. 


First, Petitioner is not, unlike the above cases, 
requesting any compensation above cost for paraprofessional 
and accountant services, the bulk of which were performed prior 
to final approval of the settlement. Furthermore, “he 
substantial legal costs of securing any fee herein and dealing 
with collateral claims to its fee has presented Petitioner with 


significant elements of cost and risk not presented to counsel 


Secondly, a comparison of the attorneys’ hours expended 


in other cases. | 
| 
} 
| 


herein in relation to the substantial risks and results involved, 


| 
as compared with other similar cases, demonstrates that | 
Petitioner has conducted this litigation in an extraordinarily 
efficient manner without needlessly running up time. The | 
extensive and effective use of paraprofessionals wherever 
possible, instead of young attorneys, at a low cost to the class,| 
is a procedure which should be encouraged. For example, 


attorneys' time herein accounts for only about one out of every 


five settlement administration hours and one out of every six 
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\ hours in pre-trial discovery ~ 4n indication of the substantive 
“ 

" nature of the attorneys’ hours actually expended. Such 
efficiency should not, in effect, be penalized by undervaluing 


the attorneys’ time. 


Thirdly, approximately 85% of Petitioner's attormeys' 
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time expended herein, jineluding the large majority of time on 
settlement administration, occurred prior to final approval 

of the settlement, which was severely challenged in this Court 
and the Court of Appeals. Thus, virtually all of Petitioner's 


time, unlike cases such as Lindy, supré, Gypsum, supra, and 


TS ———— 


Doughboy, Su ra, where no serious challenges to the final 
settlements were present and where substantial time on 
administration was expended after settlement approval, involved 


®risk" in the real sense of the word. 


Finally, this case presents & unique instance where 
one firm alone assumed responsibility for filing, prosecuting, 
certifying, settling, and administering 2 series of major 
antitrust class actions, and yet was still incredibly successful 
against odds that dozens of other experienced antitrust counsel 
apparently thought were hopeless. And, unlike cases involving 
awards to large groups of counsel, there is no problem here 
of awarding fees for potentially large amounts of duplicative 
work. No other firm will file any petition for fees from the 


settlement fund. If there is any case where 2 substantial award 
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is applicable, it is this case. 


rate value of all categories of time heretofore detailed, except 


for settlement administration, fee application, and fee 


Petitioner requests, therefore, that the basic hourly 


agreements and interventions, be multiplied by 4.0 to reflect 


risk of litigation and the quality and results of Petitioner's 


work. Similarly, it is requested that all settlement 


administration time be increased by a factor of 3. 


0; all fee 


application time (which is limited to time spent by Petitioner 


through October 9, 1975 and does not include any time spent 


by Lord, Day & Lord) be increased by a factor of 2.0; and the 


fee agreement and intervention time be awarded at straight hourly 


rates, or 1.0. This results in a final valuation in the 


following amounts: 


Category 


‘Pleadings and motions 


Discovery 

Court appearances and 
preparation 

Settlement negotiations 

Settlement procedures 
Settlement administration 

Fee application 

Briefs and legal research 

Appellate proceedings 
after Final Judgment 

General 

Fee agreements and 
interventions 


Minimum Value 
.Based Upon 


Standard Hourly Rates 


& 


RO 


3,130.00 
16,901.00 


31,600.00 
25,737.50 
41,262.50 
120,063.50 
19,692.50 
50,930.00 


26,237.50 
16,211.25 


1,000.00 
Aly A ae 


Multiple 
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All Relevant Factors 


$ 12,520.00 
67,604.00 
126,400.00 
102,950.90 
165,050.00 
360,190.50 
39,385.00 
203,720.00 
104,950.00 
64,845.00 
1,000.00 


51,248,614.50 


| 
| 
| 
Value Based On 


A total award of $1,248,614.50 would compensate 
Petitioner at a rate of approximately $349 per hour for all 
time expended through October 9, 1975 since commencement of 
the litigation in 1968. This award is approximately 12% of 
the initial settlement fund and 10% of the final disbursement 
fund, and represents the only fee award this Court will be 


required to make from such fund. 


Petitioner further requests that this Court reimburse 
Petitioner for paraprofessional expenses through October 9, 
1975 at $9.00 per hour for 5918.60 hours, or a total of 
$53,267.40 and for the costs of 1653 hours of professional 


aecountants' services in the amount of $27,505.00. 


Petitioner also requests that the Court enter an order 


ati this time prospectively awarding Petitioner fees of $85 per 


hour for all attorneys' time expended by Petitioner on settlement 


administration and fee application matters subsequent to October 


9, 1975 and up to the final disbursement, and $10 per hour 
reimbursement for costs for each paraprofessional hour expended 
during the same period = the time so expended to be approved 
by the Court upon submission of an affidavit by Petitioner at 
least 30 days prior to the date of the final disbursement to 


the class. 


Petitioner requests that the Court award out of the 
disbursements otherwise due its contract clients the same fees 
pro rata as other class claimants are required to pay out of 
their recoveries. Petitioner agrees to charge no additional 
fees to its clients in connection with this litigation. 

Respectfully submitted, 
LORD, DAY & LORD 
Attorneys for Counsel for 
Class Representatives 
25 Broadway 
New York, New York 10004 
Of Counsel: 
HERBERT BROWNELL 
GORDON B. SPIVACK 
THOMAS D. BRISLIN 
DAVID BERGER, P.A., 
Attorneys At Law 
Counsel for Class 
Representatives 
1622 Locust Street 
Philadelphia, Pennsylvania 19103 
of Counsel: 


DAVID BERGER 
H. LADDIE MONTAGUE 
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Exhibit A 


Valuation of Time Expended By David Berger, P.A- 


ee eee oe oe 


Through October 9, 1975 


1. Valuation of total time of attorneys 
as a group by category of activity: 


Minimum Value Based Upon Value Based On 


cee enna ao ee: ee ae eet ane Ss en ATT * 


2. Minimum value of total time spent by 
each attorney as to each category of 
activity based upon standard hourly 


Category Hours Standard Hourly Rates Multiple All Relevant Factors 
54) anes <r Se a a ENT aie Ta 
fa) Pleadings and motions 32.8 S  3,k30.00. 4.0. $ 12,520.00 eS 
- {(b) Discovery 173.00 16,901.00 4.0 67,604.00 | 
, (c) Court appearances and ‘ i 
a _ preparation 282.75 . 31,600.00 4.0 126,400.00 
i (d) Settlement negotiations’ 244.50 25,737.50 4.0 107,950.00 | 
(e) Settlement procedures 400.25 41,262.50 4.0 165,050.00 
| (f£) Settlement administration 1349.60 120,063.50 3.0 360,190.50 
| (g) Fee Application 194.25 19,692.50 ‘ee 34,385.00 } 
(h) Briefs and legal researct. 502.50 50,930.00 4.0 203,720.00 
i (i) Appellate proceedings after ' 
Final Judgment — 236.75 26,237, 50 4.0 - ‘" 104,950.00 
i (j) General 154.85 16,211.25 4.0 64,845.00 
| (k) Fee agreements and 
interventions 10.00 __ 1,000.00 10 __1,000.00 ‘ 
1 é 
PP) TOTAL: 3577.75 $352,765.75 $1,248,614.50 
fa | 3 ae 9) 
iS 4) 
| 
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rates; 
Minimum Value Based Upon 


Category Hours Standard Hourly Rates 


(a) Pleadings and motions 


— --———— 
ed 


H.L. Montague 6.8 $ 680 
4 Herbert B. Newberg 16 1,600 
H.L. Schambelan a 850 
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Minimum Vaiue Based Upon 


Category Hours Standard Hourly Rates 


(b) 


Discovery 


David Berger 

H.L. Montague 
Herbert B. Newberg 
A.L. Lerner 

H.L. Schambelan 


TOTAL: 
Court appearances and preparation 
David Berger 


H.L. Montague 
Herbert B. Newberg 


Warren D. Mulloy 


Settlement negotiations 


David Berger 
H.L. Montague 
Herbert B. Newberg 


Settlement procedures 


David Berger 

H.L. Montague 
Herbert B. Newberg 
Warren D. Mulloy 


§ 1,500 
6,790 
4,650 
1,997.50 
1,963.50 


‘$16,901. 00 


$16,625 
12,825 
1,150 
1,000 
$31,600 


¢,6,437.5 
15,400 
$25, ~ 50 


$7,937.35 


Minimum Value Based Upon 
Category Standard Hourly Rates 


(£) Settlement administration 


David Berger $ 8,656.25 
H.L. Montague 55,825 
Herbert B. Newberg 5,600 
Harold Berger 7,675 
Prof. Alexander Frey ‘ ° 11,300 
Warren P. Mulloy 100 
H.L. Schambelan ; . 964.75 
J.R. Laily 3,300 
J.C. Meredith Ss 2,327.50 
L. Barrack 300 
E.D. Greenburg 18,405 
G.J. Rodos ‘ 2,040 
P.C. Cohen 2,720 
B. Shaw 20.0 850 
1349.60 $120,063.50 


Fee applications 


David Berger ; $ 3,437.50 
H.L. Montague ] Bae 15,215 
J.C. Meredith 980 


TOTAL: $ 19,692.50 


Briefs and legal research 


David Berger 

H.L. Montague 
Herbert B. Newberg 
G.J. Rodos 

M.G. Davidoff 

B.K. Cohen 


Minimum Value Based Upon 
Category Standard Hourly Rates 


(i) Appellate proceedings after 
final judgment 


David Berger $ 12,812.50 
H.L. Montague 13,425 

: $ 26,237.50 
General 
David Berger $ 3,631.25 
H.L. Montague 6,505 
Herbert B. Newberg 6,000 
Warren D. Mulloy 75 

$ 16,211.25 
Fee agreements and 
interventions 


Herbert B. Newberg § 1,000 


TOTAL: Aes $ 1,000 


TOTAL (a) through (k): : 3577.75 


$352,765.75 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 68 Civ. 4926 (cmm) 
(B.D. Pa. Civ. 68-1478) 
Ve 


GRINNELL CORPORATION, et al. M 19-92 


“YC... @6 abe 68 Civ. 4028 (cm) 
(E.D. Pa. Civ. 68-1489) 


,, GRINNELL CORPORATION, et al. 

er . 

', 1225 VINE STREET. BUILDING, 68 Civ. $027 (cm) 

:, INC. (B.D. Pa. Civ. 68-1479) 
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" GRINNELL CORPORATION, et al. 


PROPOSED FINDINGS OF FACT 


lL. Petitioner is David Berger, P.A., Attorney at Law, 
: 1622 Locust Street, Philadelphia, Pennsylvania 19103. Petitioner 
|| encompasses its predecessor, then Cohen, Shapira, Berger, 
' polisher & Cohen. ° Petitioner is, and has been throughout these 
| proceedings, sole counsel of record for aii the class represen- 
i} tatives in the three national class actions estailished pursuant 
* to Settlement Order No. 1 in Civil Action Nos. 68 Civ. 4026, 
| 68 Civ. 4027 and 68 Civ. 4028. It has petitioned the Court pure 
| suant to Settlement Order No. 1 for an award of counsel fees and 
| reimbursement, for out-of-pocket costs,* as counsel ‘or the class 
representatives in such actions, to be paid proportionately out 


etl 


* Petitioner has been reimbursed to date for out-of-ceckst 
i costs in the amount of $41,122.69. Additional expenses 
of approximately $24,125 have been paid to othes pursant 
to Court Order. ee 
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' experienced competition. The trial was held in June, 1964, before 
. Honorable Charles E. Wyzanski, sitting by designation. The 

| government presented no evidence rel: .ing to the activities of 

the defendants after 1961. On November 27, 1964, Judge Wyzanski 

| filed an opinion finding violations of §§l1 and 2 of the snerman 

: ee, United States v. pctanett Corp., 236 F. Supp. 244 (D.R.I. 


1964), and entered a decree. The government appealed on the 
bility and the fairness ef the trial. 


. three decision, affirmed the District Court in part, reversed in 


“tajority, conceded that a localized market analysis could show 


‘might not support more than one accredited central station. 


' Sustice Fortas, joined by Justice Stewart, dissented on the 


ment's case, rested upon illogical: and unrealistic definitions 


uvidence of predatory pricing in cities where the defendants 


‘. yelief granted and the defendants appealed on the finding of lia- 


. part, and remanded for further hearines on relief. 384 U.S. $63. 
‘Whe remand directed that the District Court consider divestiture 
i of the assets of defendant ADT, which had been found to have 73% 


‘of the accredited central station business nationwide, on 4 city- 


of the recovery of ail claimant class members. 
2. The national class actions herein developed out of 
the civil injunctive action brought by the United States under 
Sections 1 and 2 of the Sherman Act, United States v. Grinnell 
Corp. et al. (OiR.IT. Civ. 2785). The government case was directed 


primarily to the charge of monopolization under §2, supported by 


3. on June 13, 1966, «he Supreme Court, in a six-to- 


by-city basis (at pp. 577-578). Justice Douglas, writing for the 


that some cities, where the defendants faced no “competition”, 


grounds that the monopolization finding, the basis of the govern- 


of both the relevant service and geographic markets delineated by 


the lower court. The semand directed consideration of lecalized 
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relief in each of the cities in which defendants operated. In at : 
least 20 of the cities in which the defendants had no competition 
from other "accredited central stations", the relevant service 

| market, they were found to have been losing money because of 

| tase competition”. Justice Harlan also dissented on the issue 


of the relevant service market definition and likewise noted that 


‘while a national market might be found for §2 injunctive purposes, 


. immediate competition takes place eniy within individual 
|, Commanities....* (at pp. $83-584). ; 


i 
‘aoe negotiaticuis and hearings, Judge Wyzanski entered a 


4.: After over a year of extensive further documentation, 


| final decree on July ll, 1967. Aside from generalized injunctive 

 Ciemeieg including a prohibition oe predatory pricing "at 

|| unreasonably low charges” (SV(B]),; the final decree directed 

| varying amounts of divestiture of the assets by ADT, but re) in 
22 ef the 115 cities ADT served, and directed other relief re- 
mes to the offering of contracts by ADT to competitors in only ; 

five cities. , 

8. Two treble damage actions vane brought in the United. 

— District Court for the Eastern District of Pennsylvania by 


i 


|| competitors of the defendants, Robinson Electric Protective Corp. — 

ie Grinnell Corp., et al., Civ. No. 27961, and Sentinel Alarm 
Corporation v. Grinnell Corporation, Civ. No. 36061. The theory 
of these cases was that the defendants, beginning in 1958, had 

" attempted to drive these competitor-plaintiffs out of business’ 

> by predatory pricing. These cases primarily involved defendants’ 

‘ activities im the greater Philadelphia area, the market area for 

a number of the class representative subscriber plaintifzs in the 


» instant cases. After extensive discovery covering pricing 


» practices, the defendants settled the cases prior to trial. 


4 
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6. A series of similar suits was instituted in various 


| jurisdictions by both competitors and subscribers of the alarm 
i 


i! Company defendants. Suits were filed by over 48 competitors of 


the defendants relating to the alleged predatory pricing practices 
|e over 30 cities throughout the United States. In addition to 
the national class actions filed by Petitioner, over 54 other sub- 


seriber actions were filed by other counsel. While many of these 


| 
: 
i 
‘| 
a 


subscriber actions were filed before those filed by Petitioner, 
‘none of the firms involved attempted to represent a subscribers’ 
class of any size. No other subscribers' suit was ever filed as 
a class action except for three later statewide governmental 
‘ elass actions, which were filed three months after the national 
"class actions. The total eecunt of commerce involved in the sub- 
: sexibers' actions other than those brought by Petitioner is 
| approximately 6 1/4% of the total amount of business done by de- 
* fendants during the period covered in the settlement of the class 
" actions. 
7. In July, 1968, Petitioner filed three national class 
i actions in the United States District Court for the Eastern 
seen of Pennsylvania for all governmental, commercial and 
i | industrial subscribers of the defendants. The breadth of the 
|| classes, which has been maintained in the settlement, is such 
| the only subscribers not covered are residential subscribers, 
|, governmental agencies above the State level, embassies and govern- 
_ mental entities in three states who are represented in separate 
| statewide class actions (New Jersey, Maryland and Connecticut), 
| QD. Ill 68 C-1662, 68 C-1663, and 68 C-1667). 
8. On October 3, 1968, the national class actions, 
_ along with all but one of the other pending competitor and sub- 


seriber cases, were transferred pursuant to 28 U.S.C. §1407 to the 


“United States District Court for the Southern District of New York 
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il for consolidation and coordination for pre-trial purposes. After 

extensive discovery was undertaken by the competitor plaintiffs 

|| to develop the predatory pricing theory, the defendants <-- prior 
to any settlement with any subscriber plaintiff -- settled all but 


* i 
| one of the competitor cases for over $12 million. One group of 


36 of these competitor plaintiffs settled for $6.3 million, 

although some of those “competitors” had never engaged in acered- 

ited central station operations - the service markst which defen- 
i were held to have monopolized in the government suit. 

9. Upon consolidation of the cases, a steering committee 

ll of plaintiffs' counsel was established in an attempt to ccordinate 
| aaa competitor and subscriber plaintiffs' discovery. Petitioner — 
| serv: on the committee and drafted the original Motion For Pro- 
ii duction of Documents. Petiticner, as a committee member, likewise 
ii engaged in review and finalization by the committee of the joint 
| get of plaintiffs’ interrogatories. Eventually competitor and 
‘ subscriber plaintiffs etenpea coordinated discovery because the 
| interests ef the two groups relating to the proof of type of vio- 
| lation (price-fixing v. predatory pricing) and damages rested upon 


|, diametrically opposed theories. 
H 10. Petitioner alone prepared the substantive cases for 


i the three national classes, undertaking a review and analysis of 
|i the Government record, as well as an inspection of the contents 

i of the document depository established by the defendants. Peti- 

' thoner prepared and circulated to counsel in other individual 

" subscriber cases a preliminary memorandum relating to damages. 

| Petitoner received no memoranda from other counsel relating to the 
i) substantive case. 

i ll. The defendants moved for partial summary judgment 
alleging that the applicable statute of limitations was tolled 


enly through July 13, 1967. Patitioner was one of the five firms 
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pean in the steering committee established to coordinate 
eo response of all competitor and subscriber plaintiffs to the 


summary judgment motion. Petitioner prepared the initial draft 


. 
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Hof the plaintifis' joint brief submitted to the District Court. 
A ica draft contained an extensive argument for the independent 
| application of §5(a) and §5(b) of the Clayton Act. Other members 
[ef the steering committee, over petitioner's objection, removed 


j, this argument from the fina: joint brief.* The District Court, 


ne en te ene ee hn mate en te th 3 eta 


denied defendants' motion usd hild that the statute of limitations 
' . was tolled until September 9, i968. Russ Togs, Inc. v. Grinnell 
Corp, 304 F. Supp. 279 (S.D.N.‘f; 1969). This opinion relied upon 
"the theory of independent application of §§S5(a) and 5(b). 
12. The summary judgment decision was appealed to 
: the Court’ of Appeals. Petitioner participated in the preparation 
sof the brief filed for all pirintifés. pon Petitioner's vigorcus 
pangietence:, the argument relating to the independent application 
| of §§5(a) and S(b) was inserted in the plaintiffs' joint brief. 
: ee and counsel for a competitor plaintiff both argued 
[before the Court of Appeals. The Court of Appeals affirmed the 
|, District Court's decision, relying primarily upon the independent 
| eee theory. ‘26 F.2d 850 (2d Cir. 1970). As a result of 


|, the ruling on defendant: partial summary jucgment motion, the 
i, three nation*’ class actions were held to have been timely filed. 
I 
: ‘However, the rulings clearly established that with respect to 


ls 

any unfiled cases. the statute of limitations expired in September, 
1968. 

: 13. Detyndants filed a Petition for a Writ of 


' Certiorari in the Zupreme Court of the United States. Peti- 


as 


'# Due to Petitooner's vigorous objection, token reference was 
made to this arqument in plaintiffs' joint brief. 
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: On consideration of briefs and affidavits and without oral argument, 


|| eioner participssd in drafting the papers in opposition. The 
400 U.S- g78 (1970)- 


proceedings a motion 
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action against de 
Alarm Company of Delaware pecause it was not in existence at 
time the suit was filed, 


Petitica 


having been acquired by Automatic z 


ner filed & Motion to amend for 


\Fire Alarm Company- 
requesting the 


| lene class plaintiffs under F. 
titute the jatter ¢ 


R.c.P. Rule 1Sic). 


ompany as 4 defendant relating 


inal filing date of complaints. plaintiffs in 


the other actions filed similar motions in those actions and the 


4 in all cases. 


' cout to subs 
_ to the orig 


eae oernes anato nome oe 


t 
Se \motiens were grante 


. i : 
! : 15. petitioner alone moved in 
as stant actions certified as class actions. This motion was stayed 


1969 to have the in- 


pending the outcome of the summary 


jj sudgmen {ssue- 
i 16. The class actio 


n issue was fully priefed by 


petitioner (original and reply priefs) , and a supporting affidavit 


party oF counsel researcned: 


\ 
\? 
iva as filed py. Petitioner. No other 
papers in support ° 


resented to the vis 


# class action certification. 


Oral argument was P trict Court on the issue 
l aseee certification ro) 


case for class certification. 
g or any member of the classes: 


\? prepared oF Filed 
iH 


n June 18, 1971. petitioner alone presented 


No other counsel appeared to 
| represent any of the classe 


17. petitioner alone 


{ 
the defendants in the class actions beginning on 
ately follow~ 


initiated settlement negotia~ - 


970. No progress was made until immedi 
Thereafter, over 


* ing the oral argument on class certification. 
3 period of two months, petitioner alone negotiated the $10 million 


ree national classes 4s déef.ned in tne class 


settlement for the eh: 
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| a ‘be py order of the pistrict Court 


} 
HI 


complaints, covering ali purchases over an 1l 1/4 year period. 
| petitioner alone negotiated the details of the settlement agree- 


| ment for the three classes. No other plaintiff's counsel was 


cau at any of the negotiating sessions. Petitioner alone 


|| presented the settlement to the District Court in the fall of 
as72. At the time this settlement agreement was executed, on 

| August 27, 1971, the national class actions had been pending 

I sor more than three years. Discovery by interrogatories and re- 
‘quasts for production of documents had been substantially com- 


pleted. All preliminary motions were filed, briefed, argued 


doc a a tm he ne name ttn nat non a cle te 8 


and resolved by judicial decision. 
i 18. Legal notice (approved by the District Court) 
ef the class action, of the proposed settlement and of Petitioner's 
_ request for counsel fees was mailed on December 23, 1971 to each 
“ef the then current 89,816 subscribers of defendants ADT, Holmes 
‘and AFA. Legal notice was also published in each regional 
¢dition of The New Yark Times and The Wall Street Journal once 
‘a week for three weeks whe defendants paid all notice costs* 
as they had agreed to do in the settlement agreement. Petitioner 
. responded to the numerous written and oral communications result- 
ii ing from such notice. 
: 19. As provided by Settlement Order No. 1, a class 
‘ action committee consisting of Petitioner and attorneys for the 
* defendants was established to oversee management and administra- 
tion of the Notice program. In fact, Petitioner assumed full 
- yesponsibility for administration of the three class actions. 
‘All mail in response to the Notice, including claims and requests 
. for exclusion, were forwarded to Petitioner's offices for pro- 
cessing. 


NE 


‘? These costs were approximately $37,895. 
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| 20. All claims and exclus on requests were initially 
|| reviewed by Petitioner and challenge letters were gent to all 

i challenged claimants. Over 14,000 claims were processed and 
over 3,200 challenge letters sent. A number of plaintiffs who 


filed independent actions chose to file claims against the 


settlement fund. ; i 


j 21. Petitioner alone, for the classes, prepared and 


i filed papers in response to motions filed by one law firm repre- 


i senting a small number of non-litigating claimants to delay the 
| nearing on approval of the settlement, to extend the date for 
* exelusion, and to undertake voluminous discovery. Petitioner 
—— for the three classes, orally argued against such motions. 
22. Petitioner alone represenced the national classes 
ys procedures adcecet by the District Court for haridling all 
il requests for review of the settlement fund and interest through- 
jout the pay-out period, and Petitioner will alone continue to 
| ceprasent the national classes on all administrative matters to 
c ; ; | be undertaken in the future. ; 

23. Hearings on approval. of the settlement took place 
e May 24, 1972 and May 25, 1972. A small number of objectors 
|| etted memoranda and affidavits in opposition to the proposed 
| seceienene. Petitioner alone, among all plaintiffs’ counsel, 
; prepared and filed papers in support of the settlement and alone, 
i | amcag all plaintifés' counsel, orally argued for approval of the 
| ; settlement. The defendants and a number of objectors also 


: appeared and were heard at these hearings. 


‘ i ; a The vast preponderance of class members of the 


| national classes approved the settlement negotiated by Petitioner 


"and approved by the District Court. Only a small number of 


‘elaims (representing 1/2 of 1% of billings of more than 14,900 
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1 claimants) objected to the proposed settlement in the District 
Court. 
25. On December 27, 1972, the District Court filed 

its decision approving the settlement and awarding $1.5 million 
ian attorneys’ fees, plus disbursements, to Class Counsel. City 
‘of Detroit v: Grinnell Corp., 356 F. Supp. 1380 (S.D.N.¥. 1972). 
26, A Pinal Judoment was entered on January 23,,..1973 
‘ approving the settlement and incorporating the settlement agree- 
“ment under which Petitioner was to continue to administer the 
; settlement and represent the classes for challenge purposes. 
uA small group of claimants, represented by one firm, filed a 
” Notice of Apseal frem the determination that the settlement was 
” peasonable. However, because of the terms of the settlement, the 
| pxinchpat sum of $10,000,000 began earning interest as of January 
+23, 1973 at the rate of one point above the prime rate 4s tt 
“existed from time to time at the Chase Man at” * Bank, New York, 
N.Y. 


} 27. A Final Judgment on tne . tterneys’ fees was 
‘entered January 26, 1973. It awarded $1.5 million, plus dis- 
ibursements to April 20, 1972 of $14,918, to Petitioner and re- 
‘ eainea jurisdiction for purposes of determining whether four 
cother petitioning firms were entitled to share in this fee. 


28. One law firm representing a number of claimants 
filed a Notice of Appeal from the Judgment of January 26, 1973. 
“the same firm did not appeal the Judgment of January 23, 1973. 

; 29. Petitioner alone represented the national classes 

on the appeal from the Final Judgment of January 23, 1973 approving 

Hehe settlement. Petitioner alone filed briefs and orally argued 

for the national classes on the appeal from this Judgment in the 

“united States Court of Appeals for the Second Circuit. 
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. | Une etaken, all responsibility for 


30. On March 13, 1974 the United States Court of 


Appeals for the Second Circuit affirmed the Judgment of January 


23, 1973 approving the saattlement and reversed and remanded for 


i further hearings the Judgment of January 26, 1973 awarding 


L ceaaet fees to Petitioner. City of Detroi= v. Grinnell Corp., 


lags v.24 448 (24 Cir. 1974). In affirming the pistrict Court's 
i 

| approval of the Settlement, the Court of Appeals found that the 
' Settlement *...was fully one 


| Court's estimate of potential recovery, 


hundred percent of the District 


an estimate that was 


correctly deduced." 495 F.2d at 458. 

Hi _ 

i 31. Pursuant to Settlement Order No. 3, dated 

li september 30, 1974, the Class Action Committee, designated pur- 


i guant to Settlement Order No- 


sponsibility for all further class action 


1, was terminated and Petitioner 


I alone was given full re 


4 
H : 
| administration, including contzel over investment and disburse- 


| ment of settlement funds and resolutior of ail outstanding 


; 


‘ challenges to claims. Since September 30, 1974 Petitioner has 
! . 
all class action administration. 


ii 32. Pursuant to Settlement Order Nu. 3, a hearing was 


I 
| held on November 25, 1974 cn all scutstanding challenges to claims. 


\ 
4 Petitioner alone represented the class at such hearing. 


As a 


F result of Petitioner's briefs and oral argument, one claim with 
|| transactions in excess of $9 million was disallowed, thus in- 
' creasing the individual recovery of each proper class ‘i 7mber. 
: 33. By Order of December 10, 1974, the District Court 


| awarded David Berger, P.A., $41,122.69 to be paid out of the 
settlement fund for. seimbursement of out-of-pocket expenses 


| dneurred through October 31, 1974, in the prosecution of these 


. Ciass actions and in obtaining approval of and in administering 


; the settlement. 79g 
ix 


34. (a) As of October 23, 1975, defendants have 
ae over to Petitioner, in escrow pursuant to Settlement 
i Order No. 3, the principal sum of $9,025,000. From January 
"23, 1973 (Date of Final Judgment) to the date of payment by 
| defendants of each installment, that principal sum had earned 
’ interest at one point above prime in the amount of $1,678,434.63. 
‘Additional interest has been earned to date in the approximate 
amount of $363,400; 
(b) As of October 23, 1978, $975,000 of 
the Settlement Fund principal venniae unpaid by defendants 
‘Holmes and AFA. It is estimated that under the terms of 
the Settlement Agreement, the interest earned on this unpaid 
portion of the Settlement Fund as of October 23, 1975, will 
equal or exceed $223,650; 
(c) Accordingly, as a result of the provisions 
of the Settlement Agreement, the total interest earned on 
the $10,000,000 principal Settlement Fund will equal or exceed 
$2,200,000, causing the gross Settlement Fund ultimately to 


; exceed $12,000,000; 


(4) On March 31, 1975, 13,712 checks were 


_ distributed to claimants in the amount of $9,357,777.14. 


‘ this represented the first of two distributions to the 
“ claimants. No deductions for attorneys' fees were made from 
‘this first distribution. 
35. An attorney for one of the defendants herein 
made the following statement at the first fee hearing in eprosi- 


tion to Petitioner's request for $2.5 million fee: 
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“Bowever, I say, in any event, that 
the primary reason in my mind for the settle- 
ment is Mr. David Berger and the reputation 
he bears from my personal experience in oppo- 
sition to him in the electrical cases in Phila- 
4elphia a good many — ago. 
*and I am also impressed by the fact that 
he said to your Honor just the other day that the 
@efendants had in effect left $3 million on the 
table. It is regrettable for me for I wish we 
had settled for $7 million instead of $10 million. 
®go with all those things taken into account, 
I still think the application is excessive. 
“my client feels that way very strongly. 
"However, on the other hand, I cannot 
unde the fact that Mr. Berger and this firm 
are very, very able and experienced in this 
field.” 
; 36. Petitioner was responsible for accomplishing 
‘and administering the settlement herein. 


37. Petitioner has spent at least 3577.75 attorneys’ 


, hours, $918.60 paraprofessionals’ hours and 1683 hours by certified 


" 


| : : : public accountants on this litigation through October 9, 1975. 
fi 


ja breakdown of that time by individual attorneys and by categories 


4 of activity is annexed hereto as Exhibit A. It is estimated that | 
| an the future an additional 400 hours* will be expended by 
| actorneys of Petitioner and an additional 750 paralegal hours 
| will be expended. 
38. David Berger, P.A., Attorneys at Law, is a 
i professional association or corporation. It was formed in 
' September, 1970 by certain attorneys in the Cohen firm. Since 
4 its inception, its executive committee, who are the equivalent 
. of members of the firm in a partnership, have been Mr. Berger,- 


—— ns 


' * his includes proceedings concerning an award of attorneys' 

f fees. Exclusive of fee matters, it is estimated an addi- 
tional 300 attorneys' hours will be expended on settlement 
administration. : 
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UCXHIBIT A 


Time Expended by David Sosieee P.A. 
Through October 9, 


Total time of attorneys as a grou 
by category of activity: 


Pleadings and motions 
Discovery 
-Court appearances and 
preparation 
Settlement negotiations 
Settlement procedures 
Settlement administration 
Fee application 
Briefs and legal research 
‘ Appellate proceedings after 
Final Judgment ; 
General 
Fee agreements and 
interventions 


TOTAL: 


Total time of paraprofessiona 
group by category of ,activity: 


Settlement administration 
Discovery 


TOTAL: 


(a) Pleadings and motions 


H. L. Montague 
Herbert B. Newberg 
H.L. Schambelan 


TOTAL: 
(b) Discovery 
David Berger 
H.L. Montague 
Herbert B. Newberg 
A.L. Lerner 
H. L. Schambelan 


TOTAL: 
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Hours 


32.8 
173.00 


282.75 
244.50 
400.25 
1349.60 
194.25 
502.50 


236.75 
184.85 


10.90 
3577.75 


as a 


5168.60 
750.00 


5918.60 


Total time spent by each attorney as to 
each category Of activity: 


ee 
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(c) 


(4) 


(e) 


(£) 


Court appearances and preparation 


David Berger 333 
H.L. Montague 128.25 
Herbert B- Newberg Lice 
warren D. Mulloy 10.90 
TOTAL: 282.75 
Settlement negotiations 
’ pavid Berger §1.5 
H.L. Montague 38 
‘Herbert B. Newberg 154.0 
TOTAL: 244.50 
Settlement procedures i 
David Berger 63.5 
H.L. Montague 165.25 
Herbert 3. Newberg 166 
Warren D. Mulloy 2.9 
TOTAL: 396.75 
Settlement Administration 
David Berger 69.25 
H.L. Montague §58.25 
Herbert 5B. Newberg §6.0 
Harold Berg2r 16.75 
prof. Alexander Frey 113.00 
warren D. Mulloy 4.9 
H. L. Schambelan yl.49 
J.R. Lally 44.0 
J.c. Meredith 33.25 
L. Barrack 4.0 
E.D. Greenburg 306.75 
G.J. Rodos 34.0 
p.c. Cohen 32.0 
B. Shaw 10.0 
TOTAL: 1249.60 
e 
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Page cwo 
‘La 
acer fi 


~~ 


oy a eee cw een y eptormmemmmmmnnsemn: = 9 yoonterentramedemceey (o> fo tee ee =; See 
° -<os o - - (ofc a Laan o 
K Fret ge BR eds ies css * 


Fee Applications 


David Berger 
H.L. Montague 
J.C. Meredith 


TOTAL: 


(h) wiefs and legal research 


David Berger 

H.L. Montague 
Herbert B. Newberg 
G.Jd. Rodos 

M.G. Davidoff 

B.K. Cohen 


“TOTAL: 


‘Appellate proceedings 
final judgment 


Rese oe ees 


David Berger 
E.L. Montague 


seh oe elton: 


‘General 


David Berger 

H.L. Montague 
Herbert B.- Newberg 
Warren D. Mulloy 


‘ 


‘ 


TOTAL: 154.85 
-Pee agteements & interventions 


Herbert B. Newberg 


! 


TOTAL: 


TOTAL (a) through (x) 3577.75 - 
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| Mx. Montague and Mr. Newberg until he left the firm in 1972. 


ead 


i Former Judge Harold Berger has been a member of the Executive 
| comittee since he joined Petitioner's firm in 1972. Warren D. 


e 


j maniey and Leonard Barrack are also members of the Executive 

* Committee. a 

? 39. David Berger was a senior partner at the firm of 

: Cohen, Shapiro, Berger, Polisher and Cohen, until he left in 

' 1970. Thereafter, he formed the Professional Association of 

" David Berger, P.A. 

Mr. David Berger is an honors graduate of the Univer- 

sity of Pennsylvania (3.A. 1932) and its Law School (LL.B. 1936), 
where he was ranked second in his class, was a member of the Order 
of the Coif, and editor of the University of Pennsylvania Law 
Review. Upon graduation, he becane &ssistant to Professor Francis 


‘ 8. Bohlen and was admitted to practice in Pxansylvania in 1938.. 


sca ects ttt ce Otto ne ALO ORO cere eee ne annem met ttt a eee 


He was Chancellor of the Philadelphia Bar Association in 1963. 
' He has served as a member of the Advisory Committee of the 
Antitrust and Trade Regulation Report (BNA) since 1964, and has 
| served as a member of the United States Supreme Court Advisory 


Committee on the Federal Rules of Evidence since 1965. He was 


ce ante wee one emtine eases ae a mentee, rem 


8: 
" 


/ ; " City Salici*or of the City of Philadelphia from 1956 until 1963. 
' He is currently Dean of the International Academy of Trial 


Lawyers. 


i 

| 40. Herbert 8. Newberg was a partner at Cohen, 

{ . Shapiro, Berger, Polisher and Cohen until he left to join David 
Berger, P.A., in 1970. There, he was a member of the Executive 

Committee. Mr. Newberg left David Berger, P.A. in 1972 and is 
now the senior member of his own firm. He is currently writing 


' a trial manual on class actions for publication. 


14 
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Mr. Newberg was graduated first in his class at 


| ene University of Pennsylvania Wharton School (B.S. 1958). 


He received his law degree from Harvard Law School (J.D. 1961). 

He was atebcaee to the Supreme Court of Pennsylvania in 1962. 

Mr. Newberg was an Assistant City Solicitor of the City of 

Philadelphia until 1964 when he joined Mr. Berger tn the prac~ 
tl edee of law. Mr. Newberg has published several articles re- 


I 
i lating to class action litigation. 


4l. #H. Laddie Montague, Jr. was associated with 
* Coher, Shapiro, Berger, Polisher and ee and refused a part- 
nership offer there to join David Barger, B.A. in 1970 as a 
‘ member of the Executive Committee. 
- Mr. Montague was ecotakeed from the University of 
:, Pennsylvania (B.A. 1960) and the Dickinson School of Law (LL.B. 
* 1963) where he was a member of the Board of Editors of the Law . 
‘Review. He was admitted to the Supreme Court of Pennsylvania 
‘dm 1964 and to the courts of the District of Columbia in 1965. 
i Mr. —_— has often lectured on class action and antitrust 
1 Litigation to the Pennsylvania Bar Institute. 
| 42. ‘The standing of Petitioner in successfully 
il conducting major class action and antitrust litigation is among 
| the highest in the country, as has been recognized by numerous 
ee that have observed Petitioner's work. 
: 43. In the brass mill litigation, Judge Fullam 
found concerning Petitioner and its co-lead counsel in award- 
‘ing their fee that * (TIhe abilities and standing of petition- 
‘ing counsel are very high.* Philadelphia Electric Co. Vv. 
_ Anaconda American Brass Co., 47 F.R.D. $57, 559 (E.D.Pa. 1969). 
: 44. In Professional Adjusting Svstems of America, 
“Ine. v. General Adjusting Sureau, 352 F. Supp. 648, 651 (E.D. 
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erred to Mr. Berger 45 "one of the 


} 

Pa. 1972), Judge Newcomer ref 
most ab 
45. After @ full 


1 
Epes Bros. Builders. Inc. of philadelphia v- 
cases 475, 361 (B.D. Pa- 


Le antitrust Lawyers in the countty--- 


evidentiary hearing on remand in 
American Radiator 


8 Standard Sanitary, COEP:: 1974-2 Trade 


iH 
1974). Judge Harvey found that Mr. Berger was & 
y and that the members of his firm “were 


"highly skilled 


— experienced” attorne 
— highly competent 
Judge Harvey also found that Mr. 


practitioners” (at PP- 98, 164-98,165) - 


Berger had *...an unequalled 


putaticn a3 a plaintiffs’ class action attorney” 


$7), that his experiences 
. hardly be equalle 


nations re 
in national class action 


fat p- 98,1 


| ya edgation could *- 
98,168) and that he ".-- 


a& by any attorney in the 
was not only capable 
action Litigation, 
a which demon 


ae? (at Pp. 
of successfully conducting 4 national class 
# a visible track recor 


s field.* (At B- 98,157). 
most experienced 
Major antitrust 


but was also possessed r-} 


strated his successes in thi 


a6. Petitioner is one of the 


antitrust counsel in the country- 


plaintiffs’ 
é.or which ars now pending 


- eases which 


‘include, inter alia, 


Petitioner has complete 
the following: 


4 : 
: ¢i of philadelphia v. Morton Salt Company, 


ij 
: 248 F.SuUpP- $60 (£.D.Pa- 1965); 
nda 


i Philadelphia Electric Company V- Anaco 


43 F.R.D- 452 (E.0.Pa. 1968); 


4 Illinois v- Harper & Row Publi Publishers, Inc., 


\ gon F.Supp. 484 (N.D. Til. 1969); 


city of Phila adelphia v- Sterling Faucet Company, 


‘| : 
: (E.D.Pa- C-A- No. 43923); 
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cote th hentant 


Regal-Tyson, Inc. v. Globe Ticket Company, 
(E.D.Pa. C.A. No. 43221); 


City of Philadelphia v. General Host Corporation, 
(E.D.Pa. C.A. No. 68-704); 

City of Philadelphia v. United States Steel 
Corporation, 

(B.D.Pa. C.A. No. 39517); 


City of Philadelphia v. interpace Cexporation, 
(Z.D.Pa. C.A. No. 43008); 


Kirihara v. Bendix Corp., 
1969 CCH Trade Cases 472,941 (D.Haw. 1969); 


County of Lackawanna, Pennsylvania v. Automobile 
Manufacturers Association, 

(C.D.Cal., M.D.L. Docket M.. 13) (re «actor vehi- 
cle air pollution comtitok auvicuss 

City cf Philadelphia v. Emhart Corsoration, 

50 P.R.D. 232 (E.D.Pa. 1970) (re master lock and 


key - systems) ; 


City of Philadelphia v. Chas. Pfizer and Sons, 


Inc., 


(E.D.Pa. C.A. No. 68-144) (re antibiotics) ; 


Philadelphia Housing Authority v- American Radi- 
tor and Standard Sanitary Corporation, 
(E.D.Pa. C.A. No. 41773) (x@ plumbing fixtures) ; 


City of Detroit v. American Bakeries Company, 
(E.D.Mich. C.A. No. 33046) (re bakery products) ; 


City of Philadelphia v. American Oil Company, 
($3 P.R.D. 45 (D.N.J. 1971) (wholesale and re~ 
tail gasoline); i 


City of Philadelphia v. General Motors Corporation, 
(E.D.Pa. C.A. No. 70-2753) (re Gavernmental auto 


fleet discounts) ; 

State of Michigan v. American Cast Iron Pipe Com- 
pany, et al., 

(N.D. Ala. 71-1122-%) (re cast iron pipes); 
State of Connecticnt ~. National Broiler Market- 
ing Associaticr, 

C74-1257A (N.D. Ga.); 

Profess:onal Adjusting Systems of American, Inc. 
v. General Adjustment Bureau, Inc., 

72 Civ. 5122 ($.D.N.¥.)3 

Dorey corporation, et al. v. E.I. du Pont 


Nemours & Co., et al. 


74 Civ. 3826 (S.D.N.Y.) 
NON-CLASS ACTION ANTITRUST CASES 


Penn Galvanizing Co. 7. Lukens Steel Co., 


(Civ. No. 71-820 (E.D.Pa.)? 

Samvel J. Lefrak. et al. v. Arabian American Oil 
Co., et al., 

Civ. No. 74-C-1700 (E.D.N.Y¥.): : 

Aller Organ Co. v. International Rockwell, Inc., 
363 P.Supp. 1117 (E.D.2a. 1973); 

Belmont Industries v. Bethlehem Steel Corp-, 
Civ. No. 70-3488 (E.D.Pa.); 

Data Research Corporation, et al. v. Interna~ 
tional Business Machines Corporation, 

71 Civ. 1451 (S.D.N.¥.). 
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| 47. In City of Philadelphia v. Morton Salt Company, 

| supra, Petitioner (Messrs. Berger, Montague, Newberg) acted as 

|| Lead counsel in establishing a national Governmental class under 

| Rule 23 prior to its amendment against producers of rock salt. 

me copper pipe and brass mill tube cases were the first price- 

f fixing treble damage actions under amended Rule 23'in which a 

j seston class was upheld. 43 F.R.D. 452 (E.D.Pa. 1968). In 

i Illinois v. Harper & Row Publishers, Inc., supra, Petitioner 

| erger and Newberg) successfully represented a class on behalé 

Set governmental bodies and school districts throughout the 

, United States. In City of Philadelphia v.+Interpace Corporation, 

{438 F.24 401 (34 Cir. 1971), Petitiona: (Berger and Montague) 

i guecessfully represented eight atatewise Governmental classes. 

; Petitioner (Berger and Montasue) is lead counsel in a pending 

"nationwide class action on behalf of all independent property 
; insurance adjusters, PASA v. General Adjustment Bureau, Inc., 
“64 F.R.D. 35 (S.D.N.¥. 1974). 

: 48.° Messrs. Newberg and Montague have been associ- 

ated with Mr. Berger since 1964 and their primary experience 

| since that time has been in the area of private antitrust liti- 
| gation. Messrs. Berger, Newberg and Montague together prosect_:d 
"the Rock Salt case, City of Philadelphia v. Morton Salt Co., et 
i at., Civ. No. 33781 (E.D.Pa.) commenc i in July 1963, fully 

" preteied and settled only after all dis: overy was completed. 

’ Messrs. Berger, Newberg and Montague were responsible for the 

! national deposition program taken in the rock sait cases. 


i Messrs. Berger, seas ate and Montague were also counsel 


gor plaintifés in the steel wheel cases, City of Philadelphia 
it 3 
Me United States Steel Corporation, et al., Civ. No. 39517 (E.D.Pa. 
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all the depositions en behalf of plain- 


ase was settied during the deposition 


gTne steel wheel © 
poem conducted the "East of 
which resulted 


the reckies” concrete Pipe antitrust Litigation. ; 
eight statewide govern™ e 


in a $5,020,000 settlement on behalf of 


| ° a classes. 
| 
} 


Messrs- Berger and 


eageny a! 


1 for plaintiffs in the 


lead counseé 
$6). - . 


(M.D.L- Docket No- 


" 
{Penn central securities Litigation. 

uded atrial pefore Judge John F. Pullas 
a& Reor anization proceedings, 


) seeking to declare invalid @ 
1 transportation Co. 


Lvania Company, en che ‘ 


that section 10 of the Clayton Act had been 


Aa 
: 
“4 "grounds, intez alia, 


\ 49. Mr. Berger is 


itn 1973, Mz- Berger concl 


Penn central Rpailroa 
70-341 e (Z.D.Pa- 


cin the 


i bnankruptr No. 
; i, $200 million pledge by Penn centra 
Pennsy 


eto $3 


a of all the shares of the 


iY 
i wiolated. pecision in that cas® is pending. 
curities Litigation, 


i as co-lead counsel in the Ampex S¢ 

argued the class certif 
urt of Appeals. 
q95,312 (9th Cir. 1975)- 


ication issues 


ger successfully 


‘Me. Ber 
Blackie V- Barrack, 


before the Ninth Circuit Co 
Law Rep. 


United States Supreme court 


PI cc nae habe 


i__P 24__s cou Fed. securities 
i He has argued in the 
deral Courts of Appeal 


Luding the pennsylvani 


s as well as state courts 


and numerous Fe 
“ef last resort inc 
‘| 

i 80. Mr- 


a Supreme Court. 


Montague has tries & number of antitrust 
ases and has argueé in numerous Federal Courts of Apoeals- 


51. warolé Berge 


“¢ 
Executive 


risa member of the 


He is a graduate of University 


i 
| Committ 


nef Pennsylv 


ee of petitioner’ s firn. 
ania Law school (LL.B. 1951) and was admitted to 
“practice in Pennsylvania in 1952. He is a former gudge of the 
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Court of Common Pleas of Philadelphia County (1971-72), isa 
past President of the Philadelphia Chapter of the Federal Bar 
Association (1968-1970) and is the author of numerous law review 
articles. : 
52. Professor Alexander H. Frey is of Counsel to 
Petitioner's firm and is a member of the Executive Committee. 
 Prefessor Frey received his LL.B. degree from Yale University 
lis 1921 and J3.S.D. degree from the ‘same University in 1925. He 
was admitted to practice in Connecticut in 1921, as well as 
| New York in 1932 and Pennsylvania in 1934. He has been a Pro- 
‘tance et Law at the University of Pennsylvania since 1932 to 
i the present. } 
$3. Warren D. Mulloy joined the Berger firm in 
_ December ef 1972 as head of its Franchising Department. He 
was appointed shortly thereafter as a.member of the firm's 
i Executive Committee. 
Mr. Mulloy was graduated from Dartmouth College 
;, (Be A. 1951) and the University of Pennsylvania Law School 
jo. .D. 1954).. He was admitted to the Supreme Court of Penn- 
ii syivania in 19535 and has subsequently been admitted to various 
federal courts including the Supreme Court of the United States. 
Prior to joining the Berger firm, Mr. Mulloy had 
[been in the active practice of law, being first an associate 
iwith the law firm of White, Williams & Scott, in Philadelphia 
in its Litigation Section. Mr. Mulloy spent twelve years on 
"the legal staff of the Penn Central Company and its predecessor, 
. the Pennsylvania Railroad Company where he engaged in litigation 
throughout the. ted States, at times representing all of the 
i pelsceuas in the Eastern United States. Immediately prior to 


: Joduing the Berger firm, Mr. Mulloy had served in the United 
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‘wane Attorney's Office for the Eastern District of Pennsylvania, 
first as Chief of the Civil Divisign of that office and later, 
as Pirst Assistant United States Attorney. 

Leonard Barrack has been associated with Petitioner 
since 1971 and became a member of its Executive Committee in 
1974. Mr. Barrack was graduated from the Law School of Temple 

{| University (J.D..1968) where he was Editor-in-Chief of the Temple 

| cae Review. He was admitted to the Pennsylvania Bar in 1969. 

"Me. Barrack served as a Law Clerk to the Delaware Court of 

~ chancery in 1968-1969. 

i Joseph R. Lally joined the Berger firm in late 1979 
iand left it in the Fall of 1972 to hecome Assistant City Soli- 

: eitor of Philadelphia in charge of antitrust. Mr. Lally was 

' graduated from Saint Joseph College (B.S. 1961) and Villanova 

\ baw School (J.D. 1969). Mr. Lally was admitted to the Supreme 

court of Pannsylvania in 1969. Prior to joining the Barger firn, 
(Me. Lally had been the Law Clerk for The Honorable Thomas J. 
Clary, Senior Judca, United States District _err for the Eastern 
jDistnict of Pennsylvania. 

Bruce K. Cohen joined the Berger firm in 1972 upon 
i Gradudé oa from law school. Mr. Cohen was graduated from 

‘ees University (A.B. cum laude 1969) and the University of 
;Pennsylvinia Law School (J.D. 1972). He was admitted to the 
| Supreme Court of Pennsyivania in 1972. 


i Howard L. Schambelan was associated with the Cohen, 


panies Berger, Polisher & Cohen law firm and joined the Berger 
» fizm in 1970. He was graduated frum Haverford College (B.A. 
“1961) and Harvard University Law School (J.D. 1964). He was 


admitted to the Bar in 1965. 
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Joel C. Meredith joined the Berger firm in 1971. He 


land Roosevelt University (B.S. 1966). He graduated from 
| Villano< University Law School (J.D. 1969) where he was a 

|; member of the Board of Editors on the Law Review. M~. Meredith 
| oie admitted to the Supreme Court of Pennsylvania in .8°%. 


) Gerald J. Rodos joined the Berger firm in if+: He 


34 


‘was graduated from Boston university (B.A. 1967) and University 
@€ Michigan Law Schoel (J.D. cum laude 1970). Mr. Rodos was 

| admitted te the Supreme Court of Peunsylvania in 1971. Mr. 

* Rodos is co-author of the Law Review Articie, "Standing To Sue 


received his preparatory education at the University of Illincis 1 Es 


| of Subsequent Purchasers for Antitrust Violations - The Pass-On 
 tssue Reevaluated” in 20 S.D. L. Rev. 107. 

; Alan M. Lerner was an associate at Cohen, Shapiro, 
‘Berger, Polisher and Cohen and caneie’ there after the formation 
‘ef the Berger firm. Mr. Lerner is now a partner in the Cohen 
firm. He has not been involved in this litigation since 1970. 
Me. Lerner was graduated from the University of Pennsylvania in 
1962 (B.S. in Economics) and from the University of Pennsylvania 
“Law School (LL.B. 1965S). He was admitted to practice in New 

: York in 1966 and in Pennsylvania in 1968. During 1967 and 1968 
ihe served as a Law Clerk to The Honorable A. Lec: Higginbotham, 
tee, United States District Court for the Eastern District of 

| Pennsylvania. 

; Merrill G. Davidoff has been associated with David 

i Berger, P.A. since 1973. He was graduated from the Law School 
jot the University of Pennsylvania (J.D. cum laude, 1973) and 

! ; was admitted to practice in Pennsylvania in 1973. 


7 Barry N. Shaw was admitted to practice in Pennsylvania 
‘ 
Hin 1966. He was graduated from the Law School of Rutcers 
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university in 1965 (LL.B). ME 


\ 4 
| 
Shaw was associated with Peti- 

a for the period 1972 to 1973- 


enburg was graduated from the 


magna cum laude, 
Me was asso~ 


BZarl D. Gre Law School 
1970) 


sylvania (J.D. 
in Pennsylvania in 1971. 


and admitted to practice 
period 1971-1973. 


let the University of Penn 
q 
j| and 
th Petitioner for the 


corm ne 


Law School 


graduated from the 
¢ the 


Pauline C.- Cohen wes 
ere she was & member © 


ie 
iG 
| of temple university (LL.B. 1965) wh 
' poara of Editors of the temple Law Review. She was admitted to 
\; practice in 1966. She was associated part time with Petitioner ; 


yan 1971 and 1972. 

$4. Paraprofes 
— were provided primarily by Sharon L. Thomas, peter 
gr. and Emily Samson. Ms. Thomas received a 8-S- 
971 and has been employed by 


to date. 


sional services relating to these 


i 
“ 


i G. Reynolds, 
prexel university in 1 
from December 1971, 


gton and Lee 
or Petitioner since 


on class adminis@- 


een eacaer cart yaa eT ee etree rea nares eis erence 


, Degree from 


\ 
| Petitioner as a 
ived a B.S- from Washin 


* wee Reynolds rece 

Fe 1962 and has been Office administrator £ 
In this position he 
most major class acti 


paraprofessional 
University 


j August, 1971. has worked 
il eration and distribution in ons handled 


Ms. Samson rec 


eived a B.A. Degree (cum Lauée) 


(1971) and is a grad 
(1971). she commenced 
2 and 


ty petitioner. 
uate of 


| 
ie the University of Pittsburgh 


E 
ithe Institute for Paralegal Training 


| working as a para 
i » continued in that capacity until early BE 
\ ” marriage, she moved. to another city- 
i 55. In Litigation of this kind, 
" have a 


legal at petitioner's firm in January 197 


973 when, pecauseé of 


Petitioner does not 


"normal billing rate" in the sense of a4 hourly rate 
" pplied to each individual attorney for the hours worked. 
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Normally it is compensated on a contingent basis by a percentage 
of the recovery. Even where its representation is not completely 
contingent, a factor is normally included in its compensation 
predicated on the amount recoverec. For example, in Allen Organ 
| £2: wv. North American Rockwell Corporation, 363 F.Supp. 1117 

| (B.D. Pa. 1973), Petitioner represents the plaintiffs under a 

it agreement which provides for the monthly sayment of fees 

" "at the rate of $75 per heur for all personnel, including para- 

t pretessionsie. plus a eatingent fee of 25%. One-half of the 

: Sees received under the hourly rates are to be credited against 
the contingent fee. In other instances, Petitioner has entered 

“dnto similar fee agreements. 

In other instances, Petitioner has entered into 

' fee agreements for payment of initial $10,000 retainers plus 

: 's success. fee based on the results pahiaeed., 

86. The hourly fates set forth in Exhibit "B” hereto 
j are the minimum rates which Petitioner could charge for the 
attorneys listeé therein if retained on an hourly basis in an 

| anederust matter, together with « success fee based upon the 

| result. The rates set forth in Exhibit "B" are reasonable mini- 
| mum hourly: rates for the attorneys listed therein, for the 


a panies involved in this litigation, for work on routine antitrust 


ees regularly and currently billed without reference to 


| 
en success, the quality of work or other facts which 


i; may properly be taken into account. The charge of substantial 


i, additional fees, in addition to such minimum hourly rates, based 
| pon a svecessful result is common practice among major antitrust 


| firms even where no contingency to the firm is involved. 


i 
it 
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$7. During the sens 1974, based upon an average 
paralegal salary of $11,000 per year, the cost to Petitioner 
to employ a paralegal was ‘n excess ef $9.00 an hour. ‘the 
prevailing rate. charged to clients for paraprofessionais’ 
services undertaken on a non-contingent basis is $25 per hour. 
88, Petitioner generally accepts reprasentation 
jas elass action litigation on a contingency fea basis. Accord~ 
ll angay, in order to recover a fee, plaintifs must be successful 
pes the prosecution of the suit, obtaining a benefit for his 
jeltests and the class. A large portion of Petitioner's practice 


is compris.d of class action and contingent fee litigation. 


$9. All class action or antitrust suits are not 
| successful. In contingent fee cases where the class action 
! suit is not successful, petitioner does not receive any com- 


|, pensation, whatso- ver for the hours expended in rendering legal 


60. Petitioner has commenced and prosecuted some 
elas action complaints which were not settled and which were 
| demise after substantial pretrial, but before trial. For 
|jexample, in the cases captioned In re Motor Vehicle Pollution 
|| control Devices, M.D.L. Docket No. 31 (C.D. Cal.), petitioner 
| expended approximetely 2000 hours prosecuting a nationwide 
class action, including the class action issues, axtensive 


! review of documents, conducting extensive depositions, present- 


a 


Ning oral arguments in the District Court for the Central District 
lot California and the Court of Appeals for the Ninth Circuit, 


I and in the preparation and filing of a Petition for Certiorari 


H 


d in the United States Supreme Court. On the eve of trial, the 
it 
jonee was dismissed on the ground that the district court did not 


‘have the power to grant the equitable relief sought by plaintiffs. 
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jj Accordingly, the petitioner received no compensation for the 


| 
jours of legal services rendered. 


i 
More recently, in In re Transit Company Tire Anti- 


“He trust Litigation, 4.D.L. Docket No. lll (W.D. Mo.), plaintit 


‘| expended approximately 2000 attorney hours in discovery and in 
(the briefing, trial and argument of the nationwide class action 


‘issue. The court ultimately denied the class action. According= 


i 


‘ly, petitioner may not be compensa! sed for those hours expended. 
° The Air Pollution case followed a Governuent Civil 
‘Action, U.S. v. Automobile Manufacturers Association, Civ. No. 
, 69-75-INC (C.D. Cal.) which ended in a consent decree. 307 
in Supp. 617 (C.D. Cal. 1969). The Transit Company Tire case 

, followed a Federal Trade Commission Complaint In the matter et 
\ goodyear 1 Tire and Rubber Cas. et al. Docket Nos. 671-007- -0011L 
Iwhich also ended with the entry of a consent decree. 


61. The risks involved in the prosecution of class 


‘action cases normally are substantial, both as to the merits 


‘ 


tof she case and as to the certification of the class or classes. 


‘ 


i= commencement of a class action antitrust suit does not insure 
‘i guecess to plaintiff's couns sel, even where a prior Government 


i 
suit was filed. 
i 


62. All of Petitioner's contracts with its clients in 
‘ these actions were fully contingent in nature and completely 


‘dependent upon 4 successful recovery. Petitioner, to date, has 


th 


“not received any “«@es' or reimbursement for services from any 


4 


‘elient or from the Sattiement Fund for any services rendered 


‘throughout the more than seven years during which Petitioner has 
i 
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4 2 
been active in these actions. 


63. Petitioner has fee contracts with 21 approved 
claimants to the settlement fund with total valid transactions 
jin the amount of $1,101,371.80. The total recovery paid or 


still dve Petitioner's individual clients from the settlement 


} Sane approximates $44,054.87. 
| 


| 64. Petitioner's fee contracts with its clients 

4 provide for payment of contingent fees in the amount of 25% 

‘of the recovery, except in’ one instance, of 40%. In order that 

“ Litigation expenses be equitably shared by all class members, 

- Petitioner has agreed to charge each of its clients who con- 

| tewctad to pay a fee only that percentage of their approved 

‘claim which corresponds to the equivalent amount that the 

Court may award from the approved claims of other elass men- 

! bers as counsel fees. 

i 65. The risk of litigation in successfully pro- 

" secuting these national class actions was very high. There was 
Ia considerable risk that if the national class actions had 

| been fully litigated through trial that the plaintiffs would 

| not have recovered at all. Several substantial roadblocks stood 

in the way of ultimate victory on the merits for the plaintiffs 

pin these national class actions. 

i 66. ‘The national class actions involved complex 
tone novel questions of law and fact, including the issues of 


' service and geographic market definition, the liability of 


‘#/ Petitioner, throughout this lit:gation, did not receive 
i! any reimbursement from its clients for out-of-pocket 
expenses advanced by it. Petitioner received reimburse- 
ment for out-of-pocket expenses for the first time, in 
December , 1974, pursuant to a Court Order allewing pay- 
- ment of some accrued costs from the Scttlement Fund. 
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| aefendants, proof of actual damages suffered by members of the 
subscriber classes, and certification of national classes. 
67. Defendants American District Telegraph Company 
(ADT), Grinnell Corporation (Grinnell), Holmes Electric Pro- 
| tective Company (Holmes) and Automatic Fire Alarm Company (AFA) 
ll were in the b business ef providing *central station protection 
|| services" against the hazards of loss by burglary or fire. 


I avarm systems were installed on the premises of thei. customers, 


pap oe aececttacap hi tern saben ements 2 che He Hs Aa SE nae. 


and protection services are furnished under subscriber contracts. 
: “Central stations" were maintained in various cities throughout 
,, the country where the alarm devices on the protected premises 
“were monitored. ; 
EB 68. In the national class actions, the liability of 

j the a@efendants was not prima facie facie established by the prior 
| secede action. 


" 


i 69. The government's victory in the prior suits agains® 


i 
i 
‘ 
' 
f 
i 
i 


l these defendants was in large part predicated on defendants' 

| predatory price-cutting practices which demonstrated the exis- 

| tence of both monopoly power an@ an intent to destroy competition. 
\ Taese findings were of dubious value to the class plaintiffs 

is these actions. °No questions with respect to any injury to 

| sobeasteare were either put in issue oF determined in the govern~ 
ment action. In fact the basis for the government decree was 

| adverse to the interests of the subscriber-plaintif¢s. 

70. The government decree only covered the period 

| rom 1957 until 1961 and was of no value for the additional seven 
a a quarter year period covered by the class complaints herein 


i 
in establishing liability. 
i 
" 
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{ 
| 71. ‘The government’ 


| 


t 
designed to deter entry. In this event, 


conduct were the competitors who 


s case was based on predatory - 


nduct in- monopoly eities 


‘pricing in competitive cities and co 
the only persons pro~ 


toasty injured by defendants’ i 


HI 
were driven out of business or deterred from expanding their 


= In a predatory pricing situation customers are 


{i 
normally benefited, not injured, by the lower prices involved. 


ithe defendants paid. $12 million to gettle the competitor suits 


I (whieh were not class actions) before settling @ single sub- 


' sexiber action. David Shapiro, ‘eounsel for a group of competi- 


‘tors who had previously settled their suits against defencants 


I 
|\for $6,000,000, filed an affidavi 


leness of the settlement for the national 


t in the settlement hearing 


|nerein on the reasoned 


rv classes stating that based upon his analysis of the 


i subseribe 


! 
I record in the Gr 


: damages at all. 
oh i 
' 72. In the instant cases, the proper definition of 


nvolved and the relevant 


innell proceedings the subscribers suffered no 


i 
\i 
“the market both in terms of the service i 


| asogzaphic market would vary from city to city. Defendants’ 


| melevant activities varied from city to city. 
guch an extent that the evidence 


Costs and prices 


jivaried from city té city to 


iin the government case showed that ADT deviated from its minimum 


of the time and that even in 20 cities where 


base rates 99% 
Certification 


‘defendants had a “monopoly” they were losing money- 


‘t 
wef national subscriber classes was highly risky because, among 


jouer reasons, individual issues might outweigh any common issues. 
iF 73.. The majority of claimants in the national class 
‘gamma approximately 8800 of 14,000, were subscribers in 


apnea cities where prices were low and alternative services 


were epen to subscribers. vane 
30 


74. For the nearly 60% of claimants who were in 


“ti 

| 

| 

| 
cities where predatory pricing had taken place, 4S well as for 


=" who were in monopoly cities where defendants were 


| rosing money, the possibility of ‘proving damages was minimal. 
75. There was &@ serious question as to whether 


bes actions could have haan maintained as clacs actions 


\ " 
i at all. The separate liability and damage issues presented 


There were different competitive 


les involved. ALL members of 


enormous difficulties. 


 elimates in each of the loca 


each class aia not contract for the same services even in the 


, same city. 
76. The settlement obtained for the national 


“classes herein was fully one hundred percent of the poten- 


thal single damages for the same plaintifés if the case had 


‘been fully litigated and tried. 


77. The quality of Petitioner's work throughout 


BT y 
., the proceedings in accomplishing and administering the 


| settienent was very high. Petitioner exhibited an unusually 


I nigh degree of skill in conducting this litigation. Because 


| 
oe work of Peritioner has been efficient and of an atypical 
‘quality, the total amount of hours expended on the litigation 


i 


ij is relatively low compared to the result accomplished. Less 
i 

' experienced and less skillful attorneys would have expended 
| substantially more time in achieving the same result than did 


» Petitioner. 
realized by reason 


: 78. Economy in time was also 
it 
jot Petitioner alone representing all three national classes 


\ 
neys representing each class fF 


, rather shan separate attor espec- 


il aety: Thus, duplication in time expended was totally avoided. 


the. 


hs | 


* 


id. 
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79. costs were also kept to 4 minimum in the class 


first distribution to over 


actions sub judice- Through the 
r costs, have 


13,000 claimant*, total costs, including compute 


a vo approximately $65,250.00. 


amounte 
r-claimants have benefitted 


6a. All class membe 
substantially from Petitioner's foresight in negotiating a 


rovision in the settlement. 


| gavorable interest Pp 
! . 
' Bl. The defen 


dants in these actions were repre- 


a by four outstanding law firms which were exper 


x antitrust Litigation g 
hown willingness to Liti 


ienced 


oh) 
1 gente 
cases 


in comple enerally and with these 
and which had § 
{eases thoroughly- 
: 82. Some of the attorneys' 


‘ 
\ eioner herein is based upon reconstryction of tine 


ich no contemporaneous r 


gate all issues in these 


time expended by Peti-~ 
for periods 


ecords were kept by some 


| during wh 
ne in a meticulous and 


| attorneys. such reconstruction was do 


Hy 
| sonservative manner, based upon careful rev 


\ iew of petitioner's 
: Tee herein and the time records of other of petitioner's 
"a* hereto reflect 


| qhe figures included in Exhibit 


attorneys. 
tements of the actual time 


\| accurate, if not conservative, sta 
titioner in these actions. 
all of the attorneys' 


including settlement 


final approval of 


\ 
‘ames by Pe 
time of Peti- 


a3. Virtually 


[stone in connection with these actions, 


xpended prior to 


Court of Appeals. 
the proper adjust- 


i administration time, was @ 
a settlement herein by the 


| 


84. Based upon the above facts, 


lity of work of the minimum hourly rate 


ment for risk and qua 
n as to each 


rvices in this Litigatioc 
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value of Petitioner’ 3 s@ 


category of activity is as stated in Exhibit "C" attached hereto. 


The total reasonable value of the services of Petitioner's 
+ attorneys through October 9, 1975, based upon ail factors 


relevant to a fee determination, -is $1,248,614.50. 


i} Dated: New York, New York 
October 31, 1975 


“Yours, etc., 


LORD, DAY & LORD 
Attorneys for Counsel 
for Class Representatives 
David Berger, P.A. 
25 Broadway 
New York, New York 10004 


Minimum Hourly Rates For Attorneys In David 


Berger, ».A., For Routine Matters Regularly 
and Currently Billed Without Reference To 
Contingency, Success, The Quality of Work, 
Or Other Facts Which May Properly Be Taken 
Into Consideration 


ee ee ee 


David Berger 

Herbert B. Newberg 
H. Laddie Montague 
Harold Berger = 
Prof. Alexander Frey 
Warren D. Mulloy 
Leonard Barrack 
Joseph R. Lally 
Bruce K. Cohen 

Joel C. Meredith 
Gerald R. Rodos 

Alan M. Lerner 
Merrill G. Davidoff 
Barry N. Shaw 

Earl D. Greenburg 
Pauline C. Cohen 
Howard L. Schambelan 
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Year Admitted 


(1938) 
(1962) 
(1964) 
(1952) 
(L922) 
(1955) 
(1969) 
(1969) 
(1972) 
(1970) 
(1971) 
(1966) 
(1973) 
(1966) 
(1971) 
(1966) 
(1965) 


oxhibit Ki 


‘Valuation of Time Ex)ended By David Berger, P.A. 
: “Through October 9, 1975 


" Valuation of total time of attorneys 
as a group by category of activity: 


Minimum Value Based Upon Value Based On 
Category * Hours Standard Hourly Rates Multiple ' All Relevant Factors 


“Pleadings and motions © 32.8 » @ (3,430.00 
Discovery 173.00 + 16,901.00 
Court appearances and s ae a 

preparation ; "> 282.75 a 31,600.00 . 
Settlement negotiations 244.50 | 1's) Soa eee 
Settlement procedures 400.25 . . 41,262.50 
Settlement administration 1349.60 | 120,063.50 
Fee Application 194.25 19,692.59 
Briefs and-legal research. 502.50 tog Si Sao ae 
Appellate proceedings after ont ata 

Final Judgment . 236.75 26,237.50 
General ‘954.85 : 16,211.25 
Fee agreements and ane ie 
_interventions | , 10.00 > |) 2,660.00 


$ 12,520.00 
67,604.00 


be Dp 
ee 
oo 


126,400.00 

102,950.00 

. 165,050.00 

360,190.50 

* 34,385.00 
203,720.00 4, 


oo 


4. 
4. 
4. 
3. 
2. 
4. 


t~ 
104,950.00 
64,845.00 


> co e000 


| aad Se Se 
ee 


1,000.00 


| 


by. | TOTAL: 3577.75 $352,765.75 | ata $1,248,614.50 


jane. 


. Minimum value of total time spent by 
each attorney as to each category of 
activity based upon standard hourly 

gates? 


"Minimum Value Based Upon 
. Category Hie Hours Standard Hourly Rates 


(a): Pleadings and motions’ 


gn. Menteque. -; .:  - 
Herbert B. Newberg -:.._. 
H.1. Schambelan 3st. . 


«¢ igh atse Res 3) “at a ue 


i : a ae , Minimum Value Based Upon 
Category <n Standard Hourly Rates 


’ Discovery 


David Berger o .$ 1,500 

H.L. Montague ° ; 6,790" 

Herbert B. Newberg ; 4,650 

A.L. Lerner 1,997.50 

H.L. Schambelan ' 2,963.55 .'. 
TOTAL: ; $16,901.00 


(c) Court appearances and preparation 


David Berger igi it $16,625 
H.L. Montague 
Herbert B. Newberg 
Warren D. Mulloy 
TOTAL: 


Settlement negotiations : 


David Berger $ 6,437.5 
H.L. Montague 3,900 
Herbert B. Newberg ee " . 15,400 

5 ae TOTAL: $25,737.50 


- Settlement procedures 


‘David Berger ea Le oe af §. 7,937.5. 
H.L. Montague’. Kir Pal is ' ‘ 26,525 
Herbert B. Newberg : on 16,600 
Warren D. Mulloy | : ‘ | 200 

a ae ; $41, 262.50 


» 
* * a 


Bee Minimum Value Based Upon 
Category ! ' ___Standard Hourly Rates 


(£) Settlement administration _ 


David Berger ' ani eee $ 8,656.25 
H.L. Montague ag 55,825 
Herbert B. Newberg ' yy 5,600 
Harold Berger . ne 7,675 
Prof. Alexander Frey . : ' 41,300 
Warren D. Mulloy : . a oe ae 
H.L. Schambelan . mie 964.75 
J.R. Lally . : ‘ 3,300 
J.C. Meredith - ii. ' 
L. Barrack _ 
E.D. Greenburg 
G.J. Rodeos 
P.C. Cohen 
B. Shaw. cs 
; $120,063.50 


(g) Fee applications | 


David Berger : | 3,437.50 
H.L. Montague ok 
J.C. Meredith 


TOTAL: 


. (h) Briefs and legal research 


David Berger 

H.L. Montague . 
Herbert B. Revbery 
G.J. Rodos © 

-M.G. Davidoff 
.B.K. Cohen . 


Category 


(i) Appellate proceedings 
final judgment 


David Berger 
H.L. Montague... © 


“+, General 


David Berger 
H.L. Montague 
Herbert B. Newberg 
Warren D. Mulloy — 


Fee agreements and 
interventions 


Herbert B. Newberg 


' TOTAL (a) through (k)+t 


after 


TOTAL: « 


-ainiieam ‘vile Based Upon 


‘Standard Hourly Rates 


$ 12,812.50 
oo 425 ; 


$ 3,631.25 


$. 1,000 


$352,765.75 . 
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SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et as 
Plaintiffs, 68 CIV. 4026 
Vv. 


GRINNELL CORPORATION, et al., 


(E.D. Pa. Civ. 68-1478) 
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Defendants. 


PREHEARING MEMORANDUM OF OBJECTORS BAY FAIR 
SHOPPING CENTER, EXXON CORPORATION, FRIENDS- 
WOOD DEVELOPMENT COMPANY, GARDEN STATE PLAZA 
CORPORATION, INTERNATIONAL LUBRICANT CORPORA- 
TION AND SHELL OIL COMPANY 


WILLIAM SIMON 

G. JOSEPH KING 

HOWREY & SIMON 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Counsel for Claimants-Objectors 
BAY FAIR SHOPPING CENTER, et al. 


Dated: October 30, 1975 
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‘REHEARING MEMORANDUM OF OBJECTORS BAY FAIR 
SHOPPING CENTER, EXXON CORPORATION, FRIENDS- 
WOOD DEVELOPMENT COMPANY, GARDEN STATE PLAZA 
CORPORATION, INTERNATIONAL LUBRICANT CORPORA- 
TION AND SHELL OIL COMPANY 


ae PRELIMINARY STATEMENT 


This prehearing snecnesesait time is submitted by certain 
class members (hereinafter "Objectors") who opposed he initial 
fee application of Counsel for the Class Representatives (herein- 
after "Petitioner"). Pursuant to the Court's direc..ve of 
September 25, 1975, all submissions prior to the evidentiary 
hearing scheduled for November 10, 1975, were to be served and 
filed Pe this prehearing memorandum 
will address primarily the legal guidelines which govern the 
disposition of this matter on the basis of the record of the 
evidentiary hearing for which the Court of Appeals remanded in 
City of Detroit v. Grinnell Corp., 495 F.2d 448 (2d Cir. 1974) 
(hereinafter referred to as "Grinnell" unless specific reference 
ig made to other decisions in this litigation). 

The unanimous decision of the Court of Appeals in 
Grinnell relied extensively on Lindy Bros. Builders, Inc- v- 


EERE 


1l/ Petitioner has served on counsel for Objectors a proposed 
"Brief Statement Of Facts Which Petitioner Proposes To 
Prove In Support Of Its Claims." By letter of October 17, 
1975, counsel for Objectors agreed not to dispute certain basic 
facts asserted therein in order to expedite the evidentiary 
hearing. However, counsel for Objectors cannot stipulate to 
any facts on behalf of the class which they do not represent. 
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American Radiator & Standard Sanitary Corp., 487 F.2d 261 (3e 
Cir. 1973) (hereinafter referred to as "Lindy Bros." unless 
specific reference is made to the District Court decisions ir. 
that litigation). Lindy Bros. also vacated a fee award made <o 


Petitioner and another attorney in the multidistrict Plumbince 


Pixtures litigation, and likewise remanded the matter for an 
1 


evidentiary hearing. Because of the Court's heavy reliance =n 
Grinnell on Lindy Bros.-, these decisions together set forth 
the appropriate criteria to be employed in making fee awards, 


and have become leading authorities in this area. 


It. THE INTERESTS OF THE CLASS 
MEMBERS ARE PARAMOUNT TO 
PETITIONER'S 


fois + se 


Grunin v. International House of Pancakes, 513 F.2¢ 
114 (8th Cir. 1975), in reliance on Grinnell and Lindy Bros., 


also reversed a fee award made to Petitioner Berger. Additicxnally, 


a nN 


a/ Subsequent to remand, the District Court entered a secorn< 

fee award, Lindy Bros. Builders, Inc. v. American Radia=<ir 
& Standard Sanitary Corp., 382 F. Supp. 999 (E.D. Pa. 1974), 
from which an appeal was taken by certain class members on the 
ground that this fee award is also excessive. The Court of 
Appeals for the Third Circuit heard argument in the second ar-~ 
peal on September 8, 1975, and reserved decision. 


2/ In NBO Industries Treadway Co. v- Brunswick Corp., 1975-- 
Trade Cas. §@ 60,479, at 67,129 (3d Cir. 1975), the Coure 
of Appeals recently made it clear that the standards governin: 
fee awards promulgated in Lindy Bros. are applicable both to 

settled class actions and litigated antitrust cases. 
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the Court of Appeals stated: "Under Rule 23(e) the district 
court acts as a fiduciary who must serve as a guardian of the 
rights of the absent class members." Id. at 123. Similarly, 


in Grinnell, the Court of Appeals held that a court of equit: 


can award fees from a class' settlement fund only “with an eye 


to moderation." 495 F.2d at 470. The Court specifically 
addressed the sensitivity surrounding fee awards made in setcled 
class actions: 


The practice of awarding attorneys’ 
fees is one that has been ‘delicate, em- 
barrassing and disturbing’ for the courts. 
* * * This embarrassment is rooted in the 
fact that the 'bitterest complaints {about 
the legal profession] from laymen [are di- 
rected at] the windfall fees and feather- 
bedding that lawyers have managed to per- 
petuate . - - with their influence with 
‘the judiciary.' 


® 2 ® 


For the sake of their own integrity, 
the integrity of the legal profession, and 
the integrity of Rule 23, it is important 
that the courts should avoid awarding 'wind- 
fall fees' and that they should likewise 
avoid every appearance of having done so. 
To this end, courts must always heed the 
admonition of the Supreme Court * * * when 
it advised that fee awards under the equi- 
table fund theory doctrine were proper only 
‘if made with moderation and a jealous re- 
gard to the rights of those who are inter- 
ested in the fund.' 495 F.2d at 469. 
(Citations omitted.) 


The Court of Appeals specifically rejected the per- 


centage or contingent-fee approac. in finding that the initia: 
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fee award made in this case was excessive. 495 F.2d at 468. 
Directly contrary to the percentage approach to fee awards, 


Grinnell adopted the rule promulgated in Lindy Bros. which 


held that the initial step in making a fee award is to determine 


the reasonable value of the legal services rendered by applying 
the attorneys’ normal billing rates to the time claimed. Sig- 
nificantly, in Lindy Bros., the Court of Appeals specifically 
emphasized that the sole purpose of a fee award made out of the 
shares of a settlement fund under a court's equitable protection 
is only "to compensate the attorney for the reasonable value of 
the services" expended in the class' behalf. 487 F.2d at 167. 
Hence, the Court of Appeals admonished the District Court as 
follows: | 

[T]he court must keep in mind that the at~ 

torney will receive... - reasonable com- 

pensation for his tine under the figure 

arrived at under the hourly rate. 487 F.2d 

at 168. 

In short, only reasonable fees circumscribed by 
the time expended and the attorney's normal billing rates can 
be awarded under the standards laid down by Grinnell and Lindy 
Bros-, though other factors which will be discussed below may 
also be given some consideration. Finally, fees can be awarded 
only for the time claimed which conferred an “identified bene- 


fit" on the class. In interpreting Lindv Bros. in its first 


decision in Merola v. Atlantic Richfield Co., 493 F.2d 292, 
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298 (3d Cir. 1974), the Court of Appeals for tt Third Circuit 


specifically endorsed "benefit analysis” as the "quasi-juris- 
dictional predicate” of any fee award; i.e., unproductive time 


or time expended on activities antagonistic to the class' interest 


cannot be considered in making fee awards. 


rit. THE COURT'S LODESTAR DETERMINATION 


i 
5 
J] 
i 
i 
& 
i 
The basic task confronting this Court in making what 
A the Court of Appeals described in Lindy Bros. as the "lodestar" 
| determination is calculating the amount of fees which constitute 
rl reasonable compensation for Petitioner's claimed time on an 
© hourly basis. 487 F.2d at 168. This initial sevarnbnetaen. is 
two-pronged: First, Petitioner has the burden of sponsoring 
i his time claims with acceptable evidentiary proofs; secondly, 
| the Court must determine and apply the attorneys’ normal billing 
i 
c 
i 
] 
F 
i 
\ 


rates to the hours expended which actually conferred a benefit 


on the class. 


(a) Petitioner's Time Claims Must 
Be Supported With Acceptable 


Evidentiary Proofs 


Because of the importance of the time factor in making 
fee awards under the rules of Grinnell and Lindy Bros., in Merola, 


suora, 493 F.2d at 296, n. 14, the Court of Appeals held that 
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where a fee applicant fails to support his time claims with 
adequate evidentiary proofs, no fee award can be made: 
Given the inadequacy of the proofs, 

had defendant-appellee not conceded that 

264.2 hours were spent, there might have 

been insufficient evidence to make any 

finding regarding the time spent. 
Here, Petitioner's time claims are very much in dispute in view 
of the significant gaps in his record keeping procedures and 
the absence of contemporaneously generated records for much of 


the time which apparently will be claimed. 


In his deposition of April 25, 1973, taken in the 


Plumbing Fixtures litigation, Mr. Berger gave the following 


sworn testimony pertaining to virtually the identical period of 
time for which fees are claimed in this case: "I found I was 
too busy to keep these time records" (Berger dep. tr- 60). 
Additionally, Mr. Montague of that office submitted an affi- 
davit in that case in which he stated as follows: "From Sep- 
tember 1967 until April 1972, he [Mr. Berger] rarely kept time 
records" (Montague ‘Affidavit, subscribed to on January 31, 1974, 
Par. 9). Also, for a period of time Petitioner's office had 

"no uniform procedure for maintaining time records" (id, Par. 
4). Additionally, from October 1970 until February 1977, Mr. 
Newberg apparently did not maintain contemporaneous time records 
(id., Par. 10), although Petitioner apparently claims that Mr. 


Newberg expended 714.50 hours on the Grinnell case. Despite the 
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apparent lack of contemporaneous time records ‘during the period 
of time in which services are claimed on this case, Mr. Berger 


made the following sworn claim in his affidavit of April 20, 


1972, filed in support of his fee application in this Court: 


“From July 1, 1968 through April 19, 1972, Messrs. Berger, 
Montague, Schambelan and Newberg, senior attorneys in David 


Berger, P.A., spent a total of 1,814 hours [on the Grinnell 
i/ ; 
case]" (Par. 44). 


The necessity for an attorney who intends to petition 
for a fee award to maintain and support his time claims with 
contemporaneous time records is not novel, and does not have 
its genesis in Lindy Bros., Merola, or Grinnell. To the con- 
trary, over a decade ago, in In re Hudson & Manhattan Raiiroad 
Co., 339 F.2d 114, 115 (24 Cir. 1964), then Chief Judge Lumbard 


stated: 


We wish to emphasize that any attorney who 
hopes to obtain an allowance from the court 
should keep accurate and current time rec- 
ords of work done and time spent. . es @ 
There is no excuse .. - to rely on estimates 
made on the eve of payment and almost entirely 
unsupported by daily records or for it to 
expect the court to do so. 


LY 


i/ Incredibly, Mr. Berger swore in his prior affidavit that 
Mr. Schambelan was a “senior attorney" in 1972 even though 
that was apparently the first year he was admitted to practice 
according to Exhibit B of the Brief Statement Of Facts Which 
Petitioner Proposed To Prove In Support Of Its Claims. 
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Similarly, in In re Wal-Feld Co., 345 F.2d 676, (24 Cir. 
1965), Judge Lumbard again stated: 
We recently held that a law firm was 
not entitled to the full amount which it 
sought for its services . . . because the 
firm had failed to keep accurate time records. 
More recently, in Lewis v. Wells, 325 F.2d 382, 387 (S.D.N.Y¥. 


1971), Judge Weinfeld commented: "Surely daily registers are 


Hence, the law is clear that a fee applicant must 
support his time claims with adequate time records: Both 
In re Hudson & Manhattan and Wal-Feld have been the law of this 
Circuit for over a decade. Additionally, in view of the Court 
of Appeals' specific warnings in remanding this case in Grinnell 
that fee awards should be made "'with moderation and a jealous 


a 
i 
a 
a 
5 
still maintained in law offices." (Footnote omitted.) i 
i 
| 
a 
i 
regard to those who are interested in the fund'", 495 ¢.240 at 
469, this court of equity should minutely scrutinize the very i 
specific time claims made by Petitioner in view of admitted 
gaps in his time keeping procedures and the absence of contemporary 
time records for significant periods of time. Because of the 
direct conflict it eiewnie between Counsel for the Class Repre- 


sentatives and the class on fee matters, Petitioner's time claims 


are, at best, self-serving. As the District Court found in 


a! 


its initial fee decision in the Plumbing Fixtures litigation 


which was reserved in Lindy Bros., the fee application filed 
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in Mr. Berger's behalf 


=~ 9 « 


"can hardly be characterized as modest" 


and was “quite obviously colored by considerations of self- 


interest.” 341 F. Supp. at 1089. 


(b) Only Petitioner's Normal Hourly 
Rates Can Be Assessed Against 
The Class For Hours That Actually 


Benefitted The Class 


Just as a court of equity must make certain that a fee 


award does not unjustly dissipate a clas settlement fund be- 


cause of inflated time claims not supported by adequate evi- 


dentiary proofs, it must also be vigilant in guarding against 


the possibility that excessive hourly rates will be applied 
to the time claimed. Thus, the Court of Appeals in Grinnell 
stated that in making its lodestar determination, the District 
Court must start with the following premise: "(T]he value of 
an attorney's time generally is reflected in his normal billing 


rate", 495 F.2d at 473; i.e-, the normal billing rate of 


Petitioner and members of his office. 


On May 1, 1974, counsel for Petitioner in the Plumbing 


Pixtures litigation proposed certain hourly rates for the attorneys 


in Petitioner's office practicing in Philadelphia which are set 


forth in the District Court's second fee opinion, and which that 


t specifically found were "reasonable hourly rate[s]" for 


Cour 


e 10 = 


/ 
attorneys in Petitioner's office. 382 F.2d at 1006. It is 


respectfully submitted that the Jinaings of the District Court 
of the Eastern District of Pennsylvania in which Petitioner 
practices and the District in which the complaints in this case 
were filed by Petitioner are the saaesplsety hourly rates which 
can be applied in this case. 

Any contrary contention that higher hourly rates than 
those claimed by Petitioner himself this past year in his home 
forum could be applied is an affront to this Court sitting in 
equity and would result in a dissipation of the class' settle- 
ment fund under the Court's protection. Objectors point out 
that while apparently the same hourly rate for Mr. Berger as 
that claimed in the Plumbing Fixtures case will be claimed here 
for him, Jrinenetates higher rates for at least two members 
of Mr. Bet ‘s office, namely, Messrs. Newberg and Montague, 
will be sought in this case; i.e., $70 per hour was claimed 
last yzar for their time in the Plumbing Fixtures litigation, 
and apparently $100 per hour will be claimed for their time 
in this case. This is indeed ironical since throughout this 
past year, no significant work could have been expended by these 
attorneys on this case. In fact, Mr. Newberg left the Berger 
office in April 1972 (Newberg dep. of April 25, 1973, at 3). 


ee 


if Of course, those rates having been proposed by counsel for 


Petitioner, no issue has been raised by Petitioner in the 


appeal now pending in the Third Circuit as to the inadequacy of 
those rates. 
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Just as undoubtedly Petitioner's office does not cuarge 
lower hourly rates when it litigates in areas outside of Phiiadelph-a 
where prevailing hourly rates may be lower, there is no legitimate 


basis for a claim that because Petitioner's cases filed in 


Philadelphia were transferred to this District, a higher hourly 


rate can be properly assessed against the class' settlement fund. 
Concededly, Petitioner's out-of-pocket expenses, for which hs 
will be reimbursed, may have been greater because these case: 
were transferred to this District. However, Petitioner per- 
formed the claimed services on this case at his offices in 

the City of Philadelphia: Petitioner did not incur the over=2ad 
such as possibly higher salaries, taxes, rent, and utility cssts 
which may result in higher hourly rates being charged in New 
york than in Philadelphia. 

The Court of Appeals in Grinnell also held that 
different hourly rates may be appropriate for different cate- 
gories of activity for which time is claimed. In fact, the 
Court specifically stated: “It is conceivable that larce 
amounts of time could have been spent on comparatively routixe2 
matters or in ministerial duties." 495 F.2d at 473. The 
Court of Appeals made this admonition because it was well 


aware of the ministerial tasks performed by Counsel for the 


<3 
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Class Representatives in settled class actions. In Philadelphia 


decided prior to the new fee standards promulgated in Grinnell -- 


“Judge Wyatt had stated: 


R considerable amount of time must have 

been spent in processing consumer claims; 

while this had to be done by somebody, it 

is not work requiring any great amount of 

professional skill. 

In this case, significant amounts of time will ap- 
parently be claimed by so-called "senior attorneys” on routine 
matters. Mr. Berger himself claims spit cemencely 50% more time 
on “settlement administration” than on "settlement negotiations." 
Additionally, approximately six times the number of hours are | 
claimed by attorneys in Petitioner's office for "settlement 
administration" than for "settlement negotiations." Of the 
1,342.5 hours claimed for "settlement administration" by at- 
torneys in Petitioner's office, virtually 65 percent -- or 
almost 900 hours -~ are claimed by attorneys whose time Petitioner 
seeks to have assessed against the class' settlement fund at 
$100 per hour or more. Clearly, this is the type of routine, 


administrative-ministerial Juties which the Court of Appeals 


held should be taxed against the class at relatively low hourly 
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A. 
rates. Objectors suggest it would be inequitable to assess 


the class members with rates in excess of 50% of those normal 
billing rates applied by the District Court in the Plumbing 


Fixtures litigation. 


Also, the overwhelming porticn of the time claimed 


by Petitioner in this case is the time of paralegal assistants 
(almost 6,000 hours). Relying on this Court's holding in 
Trans-World Airlines, Inc. V- Hughes, 312 F. Supp. 478, 482 
(S.D.N.¥. 1970), mod. on appeal, 449 F.2d 51 (2d Cir. 1971), 
rev'd on other grounds, 409 U.S. 363 (1973), that attorneys’ 
fees cannot be awarded for the services of laymen, the Court 
of Appeals in Grinnell made it unequivocably clear that she peraq- 
legal time claimed by Petitioner can only be treated as an OU=- 
of-pocket expense: 

The court will need to know the experience 

and training of petitioner's paralegal as- 

sistants and the rate at which he pays 

them since he must be reimbursed for their 

wages even though their time cannot be con- 

sidered as input in the fee determination. 

495 F.2d at 473. 
Apparently, Petitioner will claim that he incurs a cost of 
$9.00 per hour for his paralegals’ time. Accordingly, Petitisner 


i 


l/ In his original affidavit filed in support of his fee aosli~- 

cation, Petitioner described the work required in proces#:ng 
claims as follows: “Many challenges required mathematical ca-cu- 
lations" (Par. 22). 


can be reimbursed for paralegal time only at the rate of $9.00 
per hour. 

Finally, Petitioner can be reimbursed only for his 
time claimed which actually conferred an identifiable benefit 
on the class. Hence, for example, time claimed in negotiating 
fee arrangements, on interventions, or on applications for fees 
which was directly antagonistic to the class' interest, cannot 
be assessed against the class. | 


Iv. THE OTHER FACTORS TO BE 
CONSIDERED BY THIS COURT 


The Court of Appeals noted that subsequent to the 


determination of the amount of fees which otherwise constitutes 


reasonable compensation for Petitioner's claimed services to 

the class made in its "lodestar" determination, other factors 
may be considered. These other factors addressed in Grinnell 
are classified in two basic categories: (a) The risk of liti- 


gation; and (b) the quality factor. 


(a) The Risk of Litigation 


Significantly, the Court of Appeals placed primary 
reliance on the “risk of litigation" factor as the "foremost" 
element which might justify a modification of the fee determined 


to constitute reasonable compensation on an hourly basis: 


Perhaps the foremost of these factors 
is the attorney's ‘risk of litigation,’ i-e-, 
the fact that, despite the most vigorous and 
competent of efforts, success is never guar~ 
anteed. The greater the probability of suc- 
cess, of either ultimate victory on the merits 
or of settlement, the less this consideration 
should deserve to amplify the basic hourly 
fee. The tangible factors which comprise 
the ‘risk of litigation’ might be determined 
by asking the following questions: has 4 
relevant goverment action been instituted 
or, perhaps, even successfully concluded 
against the defendant; have related civil 
actions already been instituted by others; 
and are the issues novel and complex or 
straightforward and well worn? 495 F.2d 
at 471. (Emphasis supplied.) , 


This Court is most familiar with all aspects of this 


litigation. Without question, following in-the wake of the 
Government's success, the risk of non-settlement of these nazional 
class actions was de minimus. In its initial fee decision, 

this Court noted that in setting a fee, "the existence of the 
government investigation and the existence of a judgment 

available for use under § 5(a) of the Clayton Act are factors 

to be considered." City of Detroit v. Grinnell Corp., 355 


Pea een 


F. Supp. 1380, 1382 (S.D.N.¥. 1972), rev'd on other crounds, 

495 F.2d 448 (2d Cir. 1974). However, in Grinnell, the Cours 

of Appeals established as the law of the case that the existence 
of the prior Government action and its successful terminatio= 
against the defendants are of critical importance in determining 


whether the fee determined on the hourly basis can be increased, 


and are not just "factors to be considered." 
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Similarly, this issue was specifically addressed in 
Lindy Bros., in which the Court found that the progress of a 
prior Government action is generally the most important factor 
in evaluating the probability of successful termination in “taga-~ 
tong” civil antitrust actions. Hence, the Third Circuit con- 
cluded: "The court may find that the contingency was so slight 
. . . that an increase for the contingent nature of the fee 
would be minimal.” 482 F.2d at 168. In fact, the likelihood 


of nonsettlement in this case was so minimal that pending reso~ 


lution of the class issue under Rule 23 after it had been 


briefed and argued, Petitioner and defendants requested this 
Court to refrain from deciding the matter because of their on- 
going settlement negotiations. 

In addition to the existence cf a successful prior 
Government action, the Court of Appeals noted that the existence 
of other civil actions is also an element in evaluating the “risk 
of litigation" or the likelihood of non-settlement in multi- 
district litigation. In its initial fee decision, this Court 
recognized that following on the heels of the Government's suc 
cess, "a slew of private actions were then instituted seeking 
treble damages from the four defendants." 356 F. Supp. at 1383. 
In In re Protection Devices and Equipment, Inc-, 295 F. Supp. 

39 (J.P.M.L. 1968), the panel noted that of the 80 cases then 


pending, only four were filed after July 17, 1968. Petitioner's 


758 


an om om me ee oe oe ee 


' 


« 2? & 


instant actions were filed on July 10 and 11, 1968, a year to 
the day following the final order in the Government's case, and 
seven years after the Government commenced its action. 

In short, Petitioner's class actions were virtually 
the last suits instituted in this litigation. demavee: ie is 
undisputed that these class actions had their origin not in 
Petitioner's genius or vigilance in the class' behalf, but rather 
in a chance meeting at a law school: alumni reunion of one of 
Petitioner's employees and an attorney for a subscriber plaintiff 
who had —e commenced an action (Affidavit of Herbert 
Robinson, sworn to on May 8, 1972, Par. 6, page 6). Accordingly, 
in its initial fee decision, this Court modestly stated: 

[T]he existence of this number of 

individual suits, many instituted more than 

a year prior to these class actions, some- 

what diminishes credit to counsel for having 

the foresight to bring the suits. 365 F. 

Supp. at 1391. 

Under the criteria established as the law of the 
case in Grinnell, the "foremost" of the factors which the Court 
of Appeals held might justify an increase of the fee determined 


for Petitioner on an hourly basis was de minimus at best under 


the circumstances of this litigation. 


(b) The Quality Factor 


Traditionally, counsel seeking fees from a settlement 


fund often placed great reliance on the size of the recovery in 
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an effort to increase their fee awards. However, this approach 
to fee awards was unequivocally oatedeed in Grinnell, and the 
“Court of Appeals specifically held that it was "minimizing the 
important role traditionally played by the magnitude of the 
recovery." 495 F.2d at 47l. taeredonne conceded that this is, 
in fact, the holding of Grinnell in his Petition Of Counsel For 
Class Representatives-Appellee For Rehearing And Suggestion For 
Rehearing In Banc dated March 27, 1974 (at 6), which was denied 
by the Court of Appeals (hereinafter referred to as "Petition 
For Rehearing." Hence, just as with the "risk of litigation" 
factor, any argument that the size of the recovery warrants 
an upward adjustment of the fee determined for petitioner in this 
Court's "lodestar" determination was laid to rest by the Court 
of Appeals in seeaniiendeg the law of the case. 

Moreover, the facts of this case would not justify 
an increase in the fee determined for Petitioner on an hourly 
basis because of the result achieved in this case or the quality 
of Petitioner's claimed services. The incisive comments of 
Judge Wyatt in Pfizer, supra —~ a pre-Grinnell case -~ are 
apropos here: 

: That Kohn [Mr. Berger's co-counsel in 

that case] single-handedly negotiated the 

$20,000,000 settlement offer with defendants 

does not, however, suggest a generous treat- 

ment of his present petition. * * 8 ([Cloun- 

sel other than Kohn later succeeded in nego- 

tiating a far better settlement offer from 


defendants than Kohn had done. 345 F. Supp. 
at 469. 
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Similarly, counsel for plaintiffs who opted out of the class 
settlement reached by Mr. Berger subsequently succeeded in 
obtaining substantially better settlements on behalf of their 
clients, as reflected in Exhibit A hereto, a chart previously 
tendered to this Court by defense counsel and which reflected 
outstanding offers made to those non-settling parties. Also, 
the final settlements received by some of those plaintiffs were 
1 

in excess of the offers contained in Exhibit A. 

Moreover, the quality of Petitioner's work was ques~ 
tioned in this District by Judge Wyatt in Pfizer, supra: 

I am not able to point to any contribution 

made by the Berger firm; my recollection 9 

the paper record is that it reveals activity 

of the Berger firm only in respect of at~ 

tempted interventions. As to such attempted 

interventions, hours spent in such work, 

whether. by the Berser firm or the Kohn firm, 

eught to be disregarded because there is 

never any reason for it and, aside from the 

question of necessity, the work in connection 

with interventions was poorly performed. 345 

F. Supp. at 484. 


Here, other attorneys have taken issue with the 


claims made by Petitioner as to his services rendered in 


furthering the disposition of this case- For example, Paragraphs 


3-14 of the affidavit of Joel E. Hoffman, subscribed to in May, 


nial 


1/ Additionally, accoréang to the conservative estimates of 
the defendants, total purchases by subscribers approximated 

$800 million (Defendants' Memorandum, page 11). Assuming 4 153 

average overcharge, defendants were subject to single damages of 


$120 million, oF treble damages of $360 million plus attorneys’ 


fees; thus, the class settlement of $10 million is not a phenomenal 


or exceptional settlement. 
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titioner on the statute 


1972, disputes the role claimed by Pe 
1 


of limitations issue. Additionally, a group of attorneys conm- 


prising the so-called "Troika" took issue with the contributions 
claimed by Petitioner (see the Robinson, Stein and Victor affi- 
davits), and presumably their views will be presented to the 


Court by those counsel at the November 10, 1975 hearing. In 


tofore mentioned Robinson affidavit, Petitioner did not even 


draft the complaints in the class actions he filed, but rather, 


with minor exceptions, they are "picture copies” of the complaints 


previously filed and supplied to Petitioner at his request 


(Robinson affidavit, Par. 11). 


Apparently this Court also has reservations about the 
contribution of Petitioner in advancing the class' interest in this 
case. In its initial fee decision, the Court ruled that a hearing 


would be held on the clains of other attorneys that they furthered 


fact, according to the uncontroverted statements in the here- | , 


the class' interest although only Petitioner served as Counsel 
2/ 


for the Class Representatives. | Now that Petitioner's time claims 


a 


a Objectors understand that Petitioner made a substantial 
payment to Mr. Hoffman as a quid pro guo for his withdrawal 
from these present proceedings. 


fund by the payment of windfall fees to attorneys for other 
litigants who have already been paid for their efforts in repre- 
senting their clients' interests. In every multi-party litigation 
other parties benefit from the efforts of counsel who takes the 
laboring oar on any particular phase of the litigation. Rule 
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2/ Objectors vigorously oppose any dissipation of the settlement i 


have been particularized, this Court's reservations have been 
borne out. For example, Petitioner will apparently claim that 


his office spent more than twice as much time in preparing Pe- 


titioner's initial fee application as on all other pleadings 


and motions throughout the entire course of this litigation. 
Further, Mr. Berger himself apparently will claim that he spent 
more time on “settlement procedures” than on any other activity, 
and almost three times as much time as the 53 hours claimed for 
settlement negotiations with the defendants. 

Accordingly, there is no basis in this record which 
youla justify any increase in the fee determined for Petitioner 
on an hourly basis, under both the law of the case estab- 
lished by the Court of Appeals in Grinnell and the facts of this 
case. If, in arguendo, this Court were to find that some aspect 
of Petitioner's activities involved such "unusual degree cf 
skill" and was of such “atypical quality" as to warrant some 
award over and above the amount found to constitute reasonable 
compensation in its "lodestar" determination, that increase 
must be directly related to the amount of time devoted to that 
EE 
(footnote continued from preceding page) 

23 was intended to benefit the class members whom the Government 
proved were injured in this case, and not as a vehicle for re- 
warding attorneys such as the Troika with windfall fees over and 


above those for which they contracted with their clients to 
enter this litigation. 


given activity such as Mr. Berger's 53 hours: devoted to settle- 
ment negotiations. Lindy Bros., Supra, 487 F.2d 168-169. Hence, 
even were this a case in which an increase in the fee determined 
on an hourly basis was appropriate, an across-the-board increase 
would be improper, and factual findings would have to be made 
as to the atypical quality of Petitioner's work by each given 
category of activity. Lindy Bros., supra, at 169. 

Undoubtedly, the plaintiff’s bar is not pleased 
with the new fee standards er in Lindy Bros. and 
adopted by Grinnelt: which one commentator has characterized 


as “revolutionary”. However, even Petitioner has recognized 


that the law of the case established in Grinnell necessitates 


that any fee award made Sy this Court be tightly circumscribed 
by the hours claimed and the normal billing rates of the at- 
torneys in Petitioner's office. Thus, in his unsuccessful Peti- 
tion For Rehearing filed in the Court of Appeals, Petitioner 
specifically recognized that the Court of Appeals in Grinnell 
adopted the new fee standards promulgated in Lindy Bros.: 
In this panel's opinion, the Court re- 

quires district judges when awarding attorneys’ 

fees in private antitrust class actions to 

give primacy to the number of hours expended 


and typical hourly rates .. . (Petition For 
Rehearing, at l). 


® 


IS 


1/ Brodsky, "“Attorneys' Fees in Class Actions," 170 N.Y¥.L.J., 
Mo. 107 (Dec. $, 1973); at 3S. 
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The Court held that the primary factors to be 
considered in setting reasonable attorneys’ 
fees in complex antitrust class actions were 
the hours spent on the case and the hourly 
rate attorneys of like skill typically charge 
for similar work (id. at 6). 


In this case, in view of the fact that there was vir- 
tually no "risk of litigation” or of non-settlement of this case 
and Petitioner cannot demonstrate that any other factor warrants 
an increase in the fees determined on an hourly basis, only 
those fees can be awarded in accordance with the mandate of 
Grinnell. The fee determined on an hourly basis rewards Peti- 
tioner with very handsome compensation for his services in this 
matter. As Judge Will stated in his persuasive decision in 
Leibman v. Peterson Coal Co., 63 F.R.D. 684, 701-702 (N.D. 


Ill. 1974): 


[W]e find it difficult to believe that skilled 
lawyers will be unwilling to serve the: public 
interest and pursue the rights of class mem- 
bers under a fee formula which results in 

the kind of allowances represented herein. 

If the present plaintiff class action bar 

ean find richer rewards elsewhere, we have 

no doubt that other competent counsel will 
step forward. 


2 x ® 


No private attorney in this case can seriously 
contend that the hours and rates are inaccu- 
rate or unfair. The only possible basis 

for attacking the allowances is that a higher 
than normal rate should be ailowed routinely 
in class actions or that the amount recovered 
should govern regardless of time devoted or 
services rendered. 


The rates applied by Judge Will were significantly lower than 
those applied in the Plumbing Fixtures case to attorneys in 

Petitioner's office, and the class in this case was entitled 
to expect to receive high quality services because hin rates 


are so generous. 
CONCLUSION 


For all of the foregoing reasons, this Court should 
determine whether Petitioner can support any or all of his 
time claims with scdepeanie evidentiary proofs, and award fees 
for attorneys' time only on the basis of the hourly rates re~ 
quested by Petitioner and found to constitute reasonable 
compensation for his services in the Plumbing Fixtures Litigation; 
Petitioner should be reimbursed for the time claims of his 
paralegals which can be supported with acceptable evidentiary 
proofs at $9.00 per hour. 

Respectfully submitted, 


HOWREY & SIMON 
1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Counsel for Claimants-Objectors 
BAY FAIR SHOPPING CENTER, et al. 


Dated: October 30, 1975 
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297,617 

87,024 
2,186,721 
218,848 
1,004,510 
1,077,618 
79,741 


176,650 - 


1,443,391 
122,976 
187,387 


* 1,095,170 


680,000 


AFA 


$ 118,508 


2,292 


6,033 


225,528 ., 


17,257 
237,474 
1,254 
11.,376 


7,652 


15,863 
317,839 
13,075 


23,896 


6,037 
948 


7,390 


‘Holmes 


$ 20,308 


100,216. 


‘13,240 


13,127 


17,846 
57,916 


Total Paid - 


All 


: Defendants 
- $2,870,810 


279,323 
.133,993 
114,652 
1,950,776 
90,273 
258,762 
2,329,305 
968,612 
257,213 
188,440 


322,854 | 
803,447 - 


347,413 
130,767 
2,717, 762 
235,364 
1,004,510 
1,101,514 
82,778 
17.7,598 


" 1,443,391 


122,976 
194,777 
1,413,016 
737,916 


Unknown 


__ Unknown _ 
$21,417,793 


Better of 
60/80 


or 10% 


$ 344,000 
59,0C0 


204,000 . 


24,000 
19,000 
312,000 
20,000 
27,000 
280,000 
97,000 
64,000 
40,000 
46,000 


138,000- 


56,000 
26,000 
390,000 
33,000 
162,000 
198,000 
13,000 


32,000 


145,000 


23,000. 


25,000 


*245,000- 


162,000 


Unknown 


ft 6 » 
ee : 
as. 
e 
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Percentage 
° 
Total Paid 


12% 
21% 
14% 
118% 
"17% 
16% 
22% 
10% 
12% 
10% 
25% 
21% 
14% 
17%. 
16% 
20% 
14% 
14% 
16% 
18% 
15% 
18% 
10% 
18% 
13% 
22% 
"22% . 


_ $3,184,000 Avge. 15% 
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% : 


els 
(Case eatin’) 
THE COURT: Mr. eo kneate; will you proceed. 
MR. SPIVACK: Yes. 
Mr. Mongague, please. 
H. LADD IZ MON TAGUE,. JR., called 


as a witness. by the plaintiff, being first duly sworn, 
testified as follows: 


DIRECT EXAMINATION 


BY MR. SPIVACK: 


Q Mr. Montague, will you please state your 


address and present position ial the record? f 
A Yes. My home address is 239 South ath Street 
: 1422 
in Philadelphia. My office address is +266- Locust Street, 
Philadelphia. And I am an oe with David Berger, PA. 
a Mr. Montague, on a 28, 1975 did you | 
execute an affidavit which was filed with the Court in 
connection with the petition for Attorneys' fees? 
THE COURT: I am sorry, I didn't get the date. 
Would you rise, :please, Mr. Spivack. 
MR. SPIVACK: Yes, your a 
THE COURT: What is the date? 


MR. SPIVACK: October 28, your Honor. 


Yes, I did. 
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Montague - direct 


Are the statements in that affidavit true? . 


Yes, they are. 


MR. SPIVACK: No further questions. 


- HE COURT: Any cross-examination? i 
MR. KING: Your Honor, I am Joe King, ae 
today on behalf of Bay Fair Shopping ‘Center. Mr. Simon 


probably will join us later in the ee if you 


have no objection. 


CROSS EXAMINATION ps 


que COURT: No. io 1 


BY MR. KING: 


Q Mr. Montague, you state in your affidavit tha 


for certain periods. of time the firm of David Berger, PA 


_ not maintained 


THE COURT: Pardon me. fz think that the 


hibit. 


7 
uniform timekeeping records. : i 
‘original should be offered as an ex i 


Is it on file? 
MR. SPIVACK: Yes, your Honor. 
THE COURT: Mark this Exhibit l. 


(Plaintiff's Exhibit l was received in 


Q ‘You state, for example, at the last sentence 


of Paragraph 4, page 3 of your affidavit that during the 


period September, 1970 through February, 1971 individual 


| 

| 

chien M ei : 3 Vf 
é 

] 
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els Montague - cross 
attorneys’ time records are sporadic. Did you recon- 
struct or was time reconstructed onder your direction for 
that period of time for this case? 

A Some time sae, vamemasenienl for Mr. Berger 


~ 


during that period of time. Some time was reconstructed 


for myself during that period of time by me, and Mr. Berger' 


‘time was reconstructed by myself and himself. together. 
_ And Mr. Neyberg, to the extent that he reconstructed his 
time, did so himself during that period. Rae Ge, 
However, the. time that was reconstructed aia; 
in my ice did not accurately peer all the nen which 
we spent. z ‘patieve that there were many more hours 
that, if we had kept cacnihias nie have been included 
"> @Quring that time period. an | - 
so cia what we did reconstruct was on an 
extremely conservative basis. | 
Q Were you yourself ak wild in this particular 
' case during that period of time? 
A Yes, nea | 
Q What activities did you personally engage in 
in this cian eanine that period of time? 
AD Beginning October -- 
Q September, 1970, approximately, through 
February, 1971. 
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ee 


Ww 


2. ee 


- forget exactly when the defendants filed their briefs in 


the principal drafter of our:.reply — oe 


els Montague - cross ye 6: E | 
A During that period of time I was ‘a z believe 

that was after the statute of limitations aaa 

motions had been dispensed with. prior to that time I : | 


had been very active in those motions. After that “in 


» 


I was active in discovery to the extent of reviewing dis- 


covery produced by the defendants, and I believe also - | 
procuring answers to interrogatories by our clients. | 
Beginning in October of ui I believe I 


started working on the legal papers for the class action 


issue; which snetuada a brief and an affidavit in support fj ! 


of the classes, which was sacuetay filed in January of | 


1971. But I believe ‘lve bulk of my work in that was_ 


a completed -- I had a rough draft done before the end of i 


November, and that we finalized :it during the month of | 


January. 
Q That dealt with the class action issue? : 
A That's correct. And then I believe — [I i 


response to our class action brief, but after that I was 


Q When did you reconstruct time for that. 

A All the time was reconstructed by me back in 
1972. | 

Q Approximately what period of time? 
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ote eso ooeieenietassetenenseshioney eer " 
’ Heueanere tinea nt 


Rae a 


els ' Montague - cross 6 


A When I reconstructed it? _ : 
Q Yes. 
A Oh, I would say probably somewhere between 


January and April. 


I really don't remember when. 
probably -- well, dea! that time.. : 

a - Did you reconstruct the time in such a manner- 
— come up with a specific number of hours ' only, or did 


you also describe the activity for ‘that time you recon- 


structed? . 
A a don't understand | your cnmatien. 
Qs: Did you go back, for example, to pick a month 


at random in say, December, 1970, 34 nesess or aia you say | 
December, 1970, four hours ouaiclanie with plaintift’ s 


counsel -- 


A Pa Who are you aces Myself or Mr. 
Berger? : 

Q | os The ‘sion pai reconstructed for 
yourself. | ; 

A Okay. 


The only time that soci setecensioakcaruei tie by — -~ 
if I could have my affidavit I could point it out to you 
and explain it with more particularity. 

(Pause. ) | 

If you will turn to page 10 of my affidavit at 
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els ' Montague - cross 
Paragraph 13-B -- 
THE COURT: It is 14-B. Page 10 etarts wit 


Paragraph 14. 


THE WITNESS : I am sorry, your Honor. st wasll 


‘pidden by the staple. : Thank you. ee "a | 
. Paragraph 14-B on page 10 you will ‘see — 
there are 65 hours which z have reconstructed. They A 
not reconstructed by day, they are not reconstructed by | 
month. They are reconstructed by event. It would be 
impossible for me to know which day I spent those hours. 
I also pctiowe that this aE ~ the hours reflected on | 
=! Paragraph 14-B are actually mack less than I actually | 
spent. But they were a conservative reconstruction going 
over iivnte I did, indeed had time sheets for and what I 
didn't have time sheets for; and knowing the services tha 
I performed. | | . 
I felt that this was a very conservative | 
estimate of the hours I spent on those events. 
Q How exactly did you go about coming up “ie 
the figure of 30 hours for directing settlement orders 
number 1 and 2 in class — notice? 
A -Z looked at the number of drafts we had and thé 
correspondence going back and forth between the defense 


firms and ourselves, and based on the estimate of how I do 


774 


ft 1 els . Montague - cross 8 


| e work and the speed at which I do work and knowing what's 
1 3 involved in these sort of things, I thought that was a 
a 4 very conservative estimate. 
a | i oe —o Was there anything novel about settlement orders 
| ie | rein 1 and’2 from other sietheiaiaitacs orders that you had 
+ drafted during the course of your career with Mr. Berger's 
B Boo 7 ee ; ; 
- OR Well, Mr. King, I would say yes, because every 
io settlement order is novel. I don't think there was -- 
me this certainly was ni boiler plate settlement ~- I don't 
12 know if there is a boiler plate settlement -- but this 
2B was not taken strictly from any other. The terms of the 
i settlement were aifferent from any other cae eaniaie : 
‘I - ' The defendants — certain things; we 


wanted certain things; the Court wanted certain things. 


17 The class action notice had to be aifferent. 


I don't think that our class action notice 


routine the 
here was a very -beoad-notice, and I -- this was not # sort 


tb 


of thing that I just run off on a machine, if that is what 


- 


21 “you are looking for. 


Q Did you have any work papers or scratch sheets 
upon which you based these estimates that you employed 


during coming up with the reconstructed hours? 


mr & B B 


A Yes. I said I had all the drafts of the 
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various Pane of the settlement order and the class 
notice. I had the correspondence, and I probably had 
some -- you know, my own notes written on them. I don't 
have them with me. ,, 

“9 a oknee than the documents in “ne case do i | 
have any work sieaee ‘showing _— you arrived at the hours 
you reconstructed? - 

7 A. you re how I calculated une hours? 


Right. 


Q : 

ree No;,. I: don't: believe I do. 
Q 

A 


z believe I did. 
Q They are no ——e in existence; is eae 
correct? 


i They may be. I don't have them with me Lf 


pid 7m create at the time? 4 


there are. 

Q Did you make any modification to the hours you 
originally arrived at when you reconstructed the time tor ff 
yourself, upon discussion with anyone else? 

A of here? 

'Q Yes. 

A | No, I don't believe so. 

Q Did you discuss the .iours you reconstructed in 
Paragraph 14-B with anyone else? 
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1 | els | Montague - cross 


2 | A Well, after I arrived at them I disclosed 
“% what they were, put I arrived at them by myself. 
4 -Q Who asked you to enczge in this reconstruction? 


5 A , Nobody. I did it on my own. 


6 “Q - For what, purpose? as, tat ae . 
a a _ Por the purpose of this affidavit -- weil, no. | a 
8 What I did it -- well, when we —— filed our fee | 
! $ PERE we smal to know, an estimate of the seis hours 
Ej 10 that were expended on the case. | 
‘- Q "$0 you —~ | 
A ies let me finish, please. I 
Q Sorry. gt = WAS ee Wee 
A “We needed to get that information back in 1972 : 


and it was at that time that I made a reconstruction of 


16 where I thought hours were missing, so we could get a 


17 ball park figure. 


18 Q You didn't reconstruct hours for all of the 


19 - matters upon which you had expended time? 
20 /-R Mr. King, the 65 hours are basically the only 
91 ' hours included in the petition for me where there are not 


time sheets, I think with perhaps four exceptions -- about 
four exceptions listed in Exhibit B where the hours were 


taken from either notes of meetings which I attended or 


R F& B RB 


were taken from a transcript where it shows I was present; 
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I knew I was present but f didn't have a time sheet for, 
Q pid you consider what activity you expended or it 
time you wchanstae on other cases during this period uh 
time for which you were reconstructing time for ‘che Grinne 
case? Did you Ses £or exemple, time ‘expended on 
= Lindy Brothers case or any ater ence in which you ee | 
encenel? | : . | aay 
A. ee well, yes and no. I would say incident 
ally. I knew what I ‘aia in “ case. This was one | 


of the cases which r was ever eee involved in, and 2 | 


I am very familiar with what q did. I know the role “ 


zt played, I know the work Shee : a8: so it was relatively 7 
easy for me ‘to go back to the papers and see what I did f 
and estimate the time nee I took, you know, "the drafting ye 
ef the settlement orders, Pug settlement was agreed co 
in Augus* and the papers to present to the Court were —~ 
r cada believe they were ~~ chey were ‘basically finalized 
in score si. when we had a meeting, I believe we had a 
meeting with Judge Metzner and he wanted some additional 
changes, and they were changed some more and we finally 
presented them to the Court in ae. So that 30 
hours goes over a several month peeked. | | 

Q In athe reconstructing this time or other 
time in your affidavit for which you ave records is it 
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' much time in one day? 


-. to spend that much time in one day. 


els . Montague - cross 


true that on some days you have logged as many as 15, 16% 


17 hours per day? 
AR. ‘I-dontt know whether that is true in this case. 
I imagine it might he in certain days, but that ecalabate 
be smnniel yy : - 
Q ie gent dae be unusual for you ‘to claim that 


. td . 


A. If I spent that much time in one day, I claimed 


that much time in one day. And it's not unusual for me 


Iomight say that is true of the other attorneys 


in our firm also. 


Q Did you engage in settlement negotiations 


with defendants, Mr. Montague? 


A Yes. Well, I was present at negotiations ‘ 


with Mr. Berger. 
Q Page 8, Paragraph ll of your affidavit states 


that all settlement negotiations were conducted by Mr. 


Berger. 
The last sentence of Paragraph li, page 8. 
A Right. 
Q Do I understand your testimony to mean that 


while he was the prime negotiator you were present at 
times? 
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at eis 
; both Mr. Newberg and I were . present with Mr. 


There was one settlement meeting after the figure os $10 | 
million was = at, but bef 


was: covered where Mr. 


Oywith the defendants by himself. 


was present, what other acti 


Montague - "ross 


A 


-A I was present at times, Mr. Newberg was presen fl | 


ea 


rt don't believe there | was s any occasion when rl 


Berger ‘ 


=) 


ore the form of the —_— 


ee. “other than these meetings at. which Mr. Pengee 5 | 


Newberg went she New . york and met 


vities did you | undertake, ee 


you have ne as - settlement negotiations, or Ppt ths 
.negotiations, in your affidavit? ne is NU Pete a | | 
A -—sC Other than the actual attendance at the - x 
meetings? Aa % * | | 
Q with defense counsel, yes. | “ | 
A i the meetings? y 
a se | aor : 
A  .Well, there pon preparation for those; nee 


was work to be done after the meetings to either revise oul 
strategy to see aners we are going from there; there were 
numerous telephone whe with the. uc teeeciiaatia' relating to 


the form of the agreement, relating to the terms of the | 


agreement, relating ‘to how the settlement would be ca 


to the Court. 
pia You know, it's very aifficult to include wel 
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thing. All the things that are a to a settle- 


ment negotiation. aHey are not necessarily all that 


eengshte and they are not all that easy to pigeonhole. 


6. one time ingukved in correspondence and tele- 


- 


‘phone calls relating to settlement would not fall itil 


category J or a matters in your - affidavit?: I am 


- locking at Exhibit H, page 3, but it would fall under 


settlement negotiations. : 
A “Not ecenneeiae, Mr. King. Let me explain 
category J to you and then agin that is the best way to 
handle this. | | 
Ifa whine sheet pdt auied sit seen was 


correspondence and it was incident to the settlement 


negotiations or it was incident to trying to negotiate the 


+hen it 
terms of the settlement aoreenent, thas aS aia been 


soeniusia in ee ae But if it just said corres- 


pondence, I put that in a general category. 


Also, whenever there was a -——- when the time 
shane did not explicitly describe what the. activity was 
ane there was no way for me to be sure what that -- how 
that time was spent er on what project, I would put that 


in AEE cone J, or general. | Specifically, I just | 


noted last night that I had some time for myself in November @ 


of 1970 where there was no description of the work done, 
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and r noted, looking through some notes, that I had oe 
that in category J, general, when in fact I know that was 
eile I spent on the class ae ootink, 

| . SO that he period, the time that was assigned 

. to the category general did include corresfendence and 

; paresbons » But “it ae “dneluded eonfexences “ other 
plaintifts or within: ourselves, within our own ‘staff which 
related to the merits of the case or strategy of ‘ieee , 
came, and also time which I just couldn't creed den put | 


to a each eeutine: subject matter, although I felt pretty 


strongly in my mind that it did belong to a particular 


— 


i subject matter, hae to be included in general. i 
. PD) S Q 


i f ‘But generally, the time in Perea x aie | 


- would have been as described: correspondence, phone calls* 
-interoffice memes or meetings -- of that nature? 4 3 
| ae | would say the bulk of the time in that 

category would be sic nal aaa with other plaintiffs' ee. 
within the Berger firm iia time not otherwise speciticali 
allocated. : don't suspect that that much of the -- 

some of it did. Some of .it related to general prepara- 
tion and correspondence and telephone, but I would say 

that wouldn't wowaihvatn more than a third of it.. 

Q ’ under category D, settlement negotiations -- 


THE COURT: Wait a minute. . What exhibit a 


782 


3 


mY B SB BRS B SB. 


els Montague - cross 


you referring to? 


MR. KING: Excuse me, your Honor. Exhibit H, 
page 2 at the end of Mr. Montague 's affidavit. And I am 


looking at (QD). 


2 


" 


A. Under number 1? 


Q Well, it is under number 2. It is Exhibit 4, 


page 2. | The second entry is (D)- Settlement negoti- 
ations. And you have put down 51-1/2 hours for Mr. © 
Berger. | | 


A That's correct. 


Q “and by my ‘rough calculation it shows 193 hours 


-{n addition for yourself and Mr. Newberg. Can you explai 


to me how you and Mr. Newberg spent roughly four times as 
ia time as Mr. Berger in settlement negotiations if he 
was sitet eds involved for i ca a this settlement? 
A Yes, © think I can. | 
First of ark, in every meeting that Mr. sais 
either purer Cie 
attended, -even Mr. Newberg or I attended. So. that would 
account for approximately the same 51.5. ane also for 
any preparation which we did with Mr. daccen, weal be tha 
same. | 
What probably isn't included in Mr. twee 


time is the time which he himself spent thinking and 


contemplating how he was going to go about negotiating, 


3 
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were 


‘ ioe because there was no time sheets for that at that time,. 


reconstruct, and we have been very conservative and we 


' and that was sort of an intangible thing and: was hard to 3 


didn't reconstruct it. 


= 


~* . TEE, COURT: No, I don't think he ae talking | 
« 7 7 about that. You have here Mr. heeded. §1 are end 
: 8 f° Mr. Newberg 154 hours. _ You are talking about negoti- . i 


I assume that is sitting down and talking with a | 


- 9 ations. 
. ; 10 the other side and conferring with the other side. a 
| ll Mr.’ Berger is the one he has done all this. 


How does Mr. Newberg run up 154 hours? 


THE WITNESS: Your Honor, part of that ora in "| 


we ts the denevincion of D, settlement negotiations includes 
- 1° | preparation. And that included our research and the © 
16 work that we did in determining what we should settle for. 
17 what the aeiee Lines were, what. the outer limits of claims 
! were, and so forth. tnd our strategies of how we gould 
19 ‘substantiate to the Jetentants the position we were taking 
A lot of that ground work was done by Mr. 
91 Newberg and I maiteds that is why it was included to that 
2 extent. : ; | 
23 2 really think Mr. Newberg can better answer | 
am ogg --the time he spent in those negotiations. I: took those 
25 “hours from the sheets which he constructed of his time 
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tod during that period of time. But chan 28 my 
re of how he got those hours. 
Q Were you present at most of the settlement 
negotiations Mr. Berger had wate the sind ial 
I believe I was —" at two or three. 
approximately how long did those meetings last? 
A. rr ‘a really have.to. Look at the entries. I'm 
not 5 sure. They were certainly more than an hour oc a0. 


Some of them were quite lengthy. 


time af 
Q When you reconstructed your me for these 


settlement negotiations -- 

A I didn't reconstruct my time for the een 
negotiations, sik, trees anal believe. 

Q When you logged in your time for settlement 
negotiations did you include travel time to and from 
Philadelphia? | | 

-~ Yes. 
If you -~ 

A We happened to be on a train, ida we were work- 
ing both going and coming, in what happened, in preparation 
for the settlement’ and ve happened on the ner home. 

Q Mr. Montague, you are familiar with the task 
of settlement administration undertaken by petitioner's 


firm in this case? 


‘Montague - cross 
A Yes, I am. : 
Q And your affidavit states that 1349. 6 hours, 
or 1350 hours were expended in — negotiations by 


- attorneys? 


~ 


THE COURT: No, settlement  satniatenbion. 
Q ‘Settlement administration, catia, by attorney 
A ‘ghat is correct. . 
Q- According - Paragraph 10-F of sedi affidavit, 
= you state cnet it involved the function of the attorneys 
making -- the decision making function or functions requir 
ing the exercise ‘eft legal judgment. | | | 
Would you opie what legal judgnents were 
_ involved? “what types of legal judgments? 


mean specific examples. 


A We had 14,000 claims, over 14,000 claims oe, 


Each one of those claims. was reviewed. Attorneys, . 
including myself, reviewed personally a substantial cain 
of those in order to find out -- sec oeter to get an ae 
standing of what was involved, what the problems were, 
where information appeared to be scanty or improper, wher 
information appeared to be proper; what the areas of | 
challenging the claims might be, and so forth. | | 
After that was done, after the attorneys got @ 


good grasp of that, then paralegals could work umaer thei 
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reviewed, there were some claims which were samacehnesblataas 


' get up in final ccd, presenting them to a aeackad Master, 
‘and so forth. And that took a substantial amount of time, 


-and I might say it paid off because when we had our hearing 


els Montague - cross | 20 
instructions and under their direction. But before the 
attorneys actually got a grasp of wha was really taking 
place in the claims and how they were —~ how they appeared 
and what the problems were, you couldn't possibly assign 

a task to a paralegal. 


after all ‘the claims were becca were 


there were other claims that were —_— chalinneets and 


in those instances they were reviewed by attorneys. Then < 


that is part of the administration. Then there comes. 


the whole gamut “ administration and getting iow étaine 


before the Special Master I think we were able to eonetade 
it in less than a morning. We were able to settle most 
of our challenges, we were able to negotiate and explain 
to people why their: claims were challenged and siete accepted 
it. ALL that was done by attorneys, not paralegals. : 
.G Did this include. the telephone calls and 


correspondence and -- 


A Certainly did. 
Q And matters of that nature? 
A ‘It certainly did. Where correspondence -- 
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Montague - cross 


we had about, I don't know how many forms, but we had 


y of the questions that were asked or the 


many forms of correspondence ee were already pretyped, | 
because man 


problems were ‘redundant, they occurred over and ever agai 


: 


So that for many of those ee it was relatively 


: routine. _ We could just say bist a paralegal, prepare 
-letter x or letter. : for so-and-so | at it would be ee 


eee 


for my signature. ee We okey 


In other cases there were questions which i 
actually required a fairly lengthy response in writing. 


ent I don! + know how many total days on Bessie EO 
— . 


I sp 
going over challenges with particularly the —— ouxperel 
‘tions, explaining why | it was challenged, the basis for it, 
‘and giving them every opportunity in the ieee to come 
beck and tell us where we were Wrond. And then they | 
would have to explain it to me. That was a fairly 
lengthy procedure but I think it peid off because when we 
cis to the bottom line it had to be presented to the : 


Master for approval, everything wes in good order ~~ it | 


the nature of routine, routine not: only to this case but | 


took a very short period of time. 


Q Were these matters which you described as in 


other class actions in which you have been involved in 4 


settlement administration? 
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R 


We are responsible for distributing over 


Mr.. King, 


22 


Montague ~ cross 


els 


A No, I don't consider settlement administration 


routine at all in the level that attorneys administer. 


$12 million, 


to over 13,000 claimants, and if you think: that 


is routine, then you have obviously never experienced it. 


rt would be.something | that I would be remiss on, Mr. Berger 


_—" be remiss on, ‘I believe any attorney would be remiss 


on if he pushed that task off as routine and let para- 


legals or associate attorneys do ix ren ns 


Q Were you primarily avolved in the reseow 


sibility of supervising settlement ‘administration in 


petitioner's firm? 


A. For this case, yes- 


Q. Can you sign to me how Mr. Berger expended 


mor 


case with the defendant, that is, on settlement negoti- 


ations? 
A clade 


a s policy level. He attended, I don't know how many of 


committee 


the class action, meetings. . The time sheets would show 


that. Whenever there were any major decisions in policy 


I would also discuss them with him and we would arrive 


together at our position. 


I think -- you know, I can't go seciebate it in 
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e time on settlement administration than ‘on settling the 


Mr. Berger was also involved in it on 


a 
Oe 


els Mont2ig gue - cross hoe afl 
detail, but it is very simple. «© He was also in charge 4 
of administering the investment, so to speak, of the settle- 


ment fund, and so forth, and his hours were put in in that 


incessant aaa 
— rs . 


way. ‘He participated in the hearing before the Master -{ 
: "'* Is that under settlement emeeenerers rather 
than gartiownnt administration, the way you characterize 
“it? 3 
A x think the investment or the fund and the 


aistribution was under settlement administration, I 


s3 rman tnt cere mt eae 
€ 


; believe. . 

Q is You. testified that you did reconstruct for us 
certain time in this case and you reconstructed with 
Mr. Berger certain time for Mr. Berger; was that your 
cnabeneuel? if : 

A Well, t'a rather put it rather than a general 
statement like that, Mr. King, I tacensteucked 55 hours 
ese myself, as set tonshs in 14-B of my affidavit, Exhibit 
1, which has been marked as Exhibit l. 

Mr. Berger and I reconstructed approximately 
96 hours for him in the manner set forth in Paragraph 13 0 

| my affidavit. And then in addition there is time set 
forth for Mr. Berger prior to April of 1972 yee was take 


and that is set forth a0 Exhibit 8 of my affidavit and 


ee kee 8 6 & 


that was taken expressly from other attorneys’ time sheets | 
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show that he particpated or attended or traveled cr so 


ace 


yy 


els | Montague - cross ‘sy 24 
which “indicate expenses? that Mr. Berger was present or 
participated or involved in the suntotee on that time 


sheet; it was taken from notes of ‘meetings that. were 


attended by Mr. Berger; and it was taken from transcripts 


om 


" and travel.. vouchers which showed that Mr. Berger traveled 


to one place or another. 


>: auste consider ve time being reconstructed 
evidenced 


‘Ase it wuencttes is evident from the actual documents which © 


forth. | 7" Ft ices . a 


Q -When you had the time sheets and notes that 
£ ee 


‘another attorney had attended a meeting oF x hours and it 


shows that Mr. Berger attended that meeting, aia 7 
- iaciniaieale to Mr. Berger the same pumber of hours etwtess 


by the attorney who maintained the time record? 


A I can't say yes on an overall basis. I may 


have. I probably asked Mr. Berger if he was there for 


the whole time or not. If you have a particular instance, |j 


maybe I can help you. 


Q You don't know ‘saan you did as a general 
eer 

a, No. I did not do anything as a general 
matter. The only thing I did as a general matter was 


be extremely conservative. 


el 


a | 


Montague - cross 
e statute of Limitationg H 


els 


Q Were you involved in th 


pleadings and briefs in this case? , Silent ty 


A Yes. ‘ ete t 
Q What role did oes play in the statute of | i | 
Limitations ee 3 LU sees ain aa ans : _ iy 
pk "You" means me personally? : - a : 
pan, ne, ee ie | a ae oe | 
| I dzafted the first prief in the bistrict cour 


A 


‘on the issue of the -- when the judgment became final, 


perticularly with respect to the distinguishing of the - 
cases for which the defendant was relying on. 1 eeaaevels 


. I was the ‘original author on the distinction between 5-A | | 


h the defendants were relying 


| | 


o . B12 you - Dees a Canin ey i 
Also 


and 5-B and why the cases whic 


upon were inapp licable. 


cA That's :at: the District Court level. 


self also, I attended several 


Mr; Newberg and I. believe my 
ctendefl 


drafting sessions of the final -- in fact I know Ia 


rafting sessions with other plaintiffs’ counsel | 


several 4 


to get the final brief which was actually submitted to the 


Court, and 1 received nothing but hostility concerning | 


th the jinapplicability of the earlier coset 


cited by defendants on the basis of the independence of ; 


“A and 5-B of the Clayton Act. 


our argument wi 


the application of 3 
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Q | In your office who was primarily responsible 
for the statute of limitations pleadings and briefs? 
A+ Who was? 7 


Q Yes, : 
be 


A Mr. Berger, Mr’. newhorg and myself. 
Q But of the three of you did one play a. primary 
| role, to the best of — recollection? 
| A One may have ‘put in more time than the other, 
eer no, no one person played a more’ primary role. 
MR. KING: fae have no further questions. 
MR. SPIVACK: No questions, your Honor. 


a 


THE COURT: You may step down. | 


(witness excused.) 


COURT: Next witness. - 


KING: Mr. Newberg. 


els ) a: 

HERBERT a NEWBERG, called asa 
| witness by the plaintiff, being first duly sworn, 
testified as follows: | | 

DIRECT EXAMINATION 


BY MR. SPIVACK: 


Q. Mr. Newberg, would .you state ov \waavess and.. 


. present position for the record? 

Bo ee offices are now: at: ‘1710 Spruce Street, 

Philadelphia, and I ama partner with my own aching firm. 
I have one full-time se ne 
‘De: you Gian my home address as. well 

ae Yes. : 

A 3 1317 Lombard Street, philadelph ia. 

Q prior to ae 1972 what was your position, 
‘ee. Newberg? 


A I was then a partner with David Berger PA. 


Q Did: you on October 9, 1975 execute an affidavi 


re was filed with the Court in connection with the 
petition for attorneys ' fees in ek matter? | 
A Yes, I did. 
, MR. SPIVACK: | Your Banal the originals are 
file wien the perenne 
May I have a copy marked in evidence? 


THE COURT: I have the original. 
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% 


| mark that. 

3 : MR. SPIVACK: Does wade Waneur sank is exten s0%? 
“4 4 We have plenty of them. | : -. | 

5 THE COURT: That's all Fight. Here it “ 
ae. ' - (Plaintiff's Exhibit 2 was marked ‘for : 
at “Laentification.) nat 

‘3. Q Mr. Newberg, I hand you a document which: has 
9 been marked plaintiff's Exhibit 2 for identification and 
‘ip ~ y if you, can identify that document for the record? 

un A Yes. This" is my affidavit which = executed | Cs 
12. relating to the time I spent in eetonedh litigation. | 
“Bb qe" Are the statements in rae affidavit true? “ 
M : OA ees they are. a ; ai a fa 7 
Ch MR. SPIVACK: No further. questions, your Honor. 
ae 3 offer Exhibit 2 into evidence. 1 

7 THE COURT: Admitted. 

me (plaintiff's Exhibit 2 was received in 


Newberg - direct 


evidence. ) 
CROSS EXAMINATION 


BY MR. KING: 


Q Mr. Newberg, when did you reconstruct the time 


in the affidavit in Exhibit 2? 
A Probably in March or April of 1972, before c 


severed relations with David Berger PA. 
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Q who pidniclh you to prepare the time reconstruc i A 
ane in Exhibit rae 4 : 
A +‘his was part of my litigation ackies and I 


specifically 2 have no immediate recollection. probably fj 


‘on which you had been engaged ee to spacial Mr. Berger : | 


' Fe 


' Mr. Berger. 


Q c pid you reconstruct the time for all the cases 


office? 

é For mos‘: © f then chee wes eine pending or 
semaatevnds probably yes. ac al ‘pieenber at this a 
date whether there ma‘ have been some others or minor ae ones | 
for which I did not reconstruct ‘time. | | 

Q. Did you reconstruct time for the Lindy wml | 
“plumbing case? | 
ates Yes. 


Q Do you recall being deposed in that case in 


; April of '747 
A es; I do. | : 1 
Q De you recall testifying at page 51 that reco 
struction is an inexact science? i 
oy! Probably. I will. stipulate that -~ 
Tis COURT: You are not being asked to 
stipulate. You au being asked questions. anes answe : 


them. 


Newberg - cross 
A”... 3 Stee > probably said that. My recollection 
: vag ue : 
at that date is necessarily fevered as to specifics oni 
page references or particular language. 
Q Did you reconstruct the time in this case in the 


“game manner as you reconstructed the time for the Lindy 


Brothers case? 


A Yes. ; tt aed 


Q How did sighs ie about cebieacametiie the time 
for this case? | : Sa 

A I set aside a Pe sinha of time, = 
believe at least a full day or perhaps it spilled over into 
a second day, where r did nothing atans I shut off ai 
ny telephone calls, I surrounded myself with all ois 
pleadings and motions and collections of papers in this 
case, all the correspondence files, sie daily calendar and 
any aeciee miscellaneous notes that I had. And then, 
arranging them in chronological sequence a5 best as possible Mim 
and Look at a particular pleading or motion or brief or 
meeting or whatever the event was involved, I then recon= 
structed on a conservative basis ee much time I necessar= 
ily would have spent in connection with the wautieulac 
events. And this I did for the entire period of time 
#or which daily time records were not maintained. : 


I was able to do this over ~~ during this pertod| 


797 


ai se AACA SE RG sn a ‘eae 


AEE ELLIE RADE LOST EEN EOE IE ETE OT S cedabiiinritiiaacemmbisinaal 
narmniernsyctnnmnganinerion -anghesenstenreiegacieane { coliuciemebidsahpnhin decanted 
‘ PL AES A ae ENA RON 


els | Newberg - cress Pat is - yf 
of time because I had had many years of prior experience : : 
of keeping daily time records in antitrust suits ue conpley 

. natieiol and the like. > was very familiar with the time 


it would have taken to perform and pacticreats. in ‘the’ 


eexious uae . . ; 4 


When we ee I guess in late 1970 I, 
Mr. Berger and Mr. Hentasine severed relations with a 
former partnership to form our own firm, when we moved | 
in to the new situation Mr. Berger had an extrenely heavy g 
nchedule and bane schedule. and annie appearances and the 
Like, and I sort of became the senior resident akhorney 
for maninks tering all of the various things in our office 
in all the’ cases and savisine our younger lawyers and para 
legals, and so Sotth.: : , 
what is why during that immediate period for 
a year, a year and some months, I just did not get around 
to ‘keeping aatty time records. : : 

Q : I understood your testimony pik en used a 
similar reconstruction technique for the plumbing cane, as 
well as for the Grinnell une? , 

A Yes. And if I may just generalize, r used a 
simil lar technique trying tc be extremely careful in the: 
reconstruction of the hours based upon prior experience ing 


ieee matters over ae aes of many, many. prior antitrust 


> 
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suits that I was involved in. 


_ 1970. It says preparation of — 


claim is an accurate reconstruction in the time you spen 


els Newberg ~ cross 


copy of the Exhibit 


Q Mr. Newberg, do you have a 


No. 2 before you? 


A The affidavit: 
“9 Yes. 

A Yes, I have. . 

Q } ri call your attention to the a onion ot si 


exhibits, time record summary for the month of December, 


joint brief in 
support of national class actions, staff conferences, 


imac ameasla 


Is it your testimony “that in 1972, namely in 


. the spring, you were able to go back and make what you 


t-- 


THE COURT: Wait. He doesn't claim an 


accurate a eee 


Q You don't claim the reconstruction is accurate? 
A No. I claim it's really conservative. 
THE COURT: I don't see how anybody woud make 
that claim. By its very nature it can't be uceaeed’ 
Q But you claim it is an estimate? 
THE COURT: A pretty good ball park estimate, 
But I 


after reviewing the documents in his possession. 


don't think anybody here will take the position it 5 
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accurate, in the sense of being exact. 


actually 
S . Do ~— recall aeeusaeety gecntventiing the 


plaintiff's joint brief in support of national class 
actions? ih | o 
, “A ° ' ¢ have a fairly good reer of not only 
proofreading it, but annotating it with my comments, 
discussing it and helping to finalize the final brief. 


and I have a vivid recollection at my Own anaes Ring on 


the actual saiscuinag on virtually every page, on various 


copies that I had in the formulation ee the brief. 
Q-- “are you familiar wee the original aaa : 
filed by petitioner Berger in thi. case?. 
A Not specifically ‘ 12 a sideana pact yes. | 
& 3 seventh seen that fas some period of time. "° think I 4 : 
“aia see it before I severed in 1972.. : | 
ve ‘Bo you recall whether the time claims wae 
i segregated or designated by different categories of 4 
activities in petitioner's cpicheny oe paxintont ) ° 
MR. SPIVACK: Your Honor, 1 think that is : 
unfair. He hasn't seen it for three years. 
"HE COURT: He can just say so. 
A. Z have no specific recollection. 


Q Mr. neers in the Lindy Brothers case, when 


I took your duvediknen I asked you these questions and yo 


200 — 


Newberg - cross 
gave these answers -- and I have two — and answers, 


your Honor, on page 35, line 7: 


existence describing what was done by you carn 

” this period you reconstructed your time, or did you 

simply reconstruct the number of hours withonk 

making : a notation ef the woe wt matter sneeaidei 
— .. I ak time on the. daily basis 


without See specific ‘icatieiain 2S to particular 


| 
' "Do you know whether there are records in 


“work performed on the saeabranraas day of reconstrvzted 
hours.” 
Then, on the cad sili, page 36, line 22, I 
asked you the question: 
"Let me interrupt to see if I understand what. 
you are testifying “9. Did you not say earlier 
that ‘en only reconstructed the hours? 
a . That's berréct. - 
"9"  -— well, I will end theca. 
The. question was “And not what was done on each 
SPIVACK: | Are you going to stop there? 
‘RING: Yes, Counsel, I am. 
| SPIVACK: Your Honor, I have to show the 
witness the transcript. He is stopping in the middle of 
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.els Newberg ~- cross 
the sentence. 

THE COURT: Read the whole savant. 

vA. Let me try — clarify that. 

*Q Okay - 

"A . aia ReranetrOrs whee was done on each 
day and in the process of recoistruction : ‘recorded 
for purposes of being able to ada up ‘the number of 
hours. TGs 

"a The numbers only? 

“A : The numbers only." 

‘Is that -- 
MR. SPIVACK: ee two more. 


"9g ALL right. 


ae: But I did reconstruct what happened 


on each day for this period of time." 
MR. SPIVACK: Okay. 

Q But the fact of the matter is, did you not 
previously testify when you engaged in the reconstruction 
that you Laeed certain hours down only for various 
activities, but that you aia not characterize them by 
given ‘activity. ' or do I misunderstand your prior testi 
mony ? 

think you ‘iki slags £s 


During the reconstruction r mae before ine 
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the same procedure I followed for Grinnell. 


; Spe goneueeeneene* and travelogues and wells vouchers 


‘my participation in hia litigation. 


els Newberg - cross 36 


collections of pleadings and motions for -- well, let me 


state what I did ‘in reference to Lindy Brothers, which i 


In Lindy,, Brothers I had before me the pleadings 


™— 


with an in-depth pleadings and motions alike, and also 


and all the other papers that were available, demonstrating 


Por the pleadings 
and motions what r did in particular was to Xerox a copy 


of the index to all of those pleadings ic motions, 


‘collection of papers. And then, looking at each and 


every event in which z know z participated, in a ‘notion oi 
one sovts or another, git the margin of the Xerox copy a 
the index of the motion pleadings and briefs, I wrote in 
my own. handwriting the estimated number of hours con- 


visiahuinaicaie! spent on these items. 


So for pleadings and briefs and motions and the 
like, there is able to be categorized at a Later date 


specifically what those hours were attributed to. | Per 


‘“non-meetings or non-motions, matters of a more general 


nature other than litigation events as such, for example, 


meetings .and conferences .and .correspondence. and telephone 


calls and trips, I was able very specifically to attribute 


a number of hours to those events which again I did, so 
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wea: 4 Newberg - cross ‘ hs * ' " lll 
that in every event the hours were not isolated f: from the 5 | 
easibie source material barca which I was ‘doing ‘the recon- 
‘structing. and in every event I think anyone - -- I was 
able to reconstruct by category the nature of work pertomf | 
‘and ie number of reconstructed jnours I attributed to ae | 
eg _ you to turn to the last pene of the 

exhibits attached to the are one Mr. Newberg, eee 4 a 
~ covers March ‘72. | ih biog Ean iek ims a 
A 6 Yes. | | | ue 


Q Will you explain more fully vee you. recon- 


‘versations, claims processing, staff’ conferences? 


. ee the 13 hours for corresp jence’; telephone con- 1 


Let me withdraw the question. 
Did you prepare this sheet, time summary 
" records for the month of ade "927 

A The specific sheet was not —_ by me 
| personally. I pranert? the data for this sidechains 

Q In ae form did you prepare that data? 

A By. reconstructing the number of hours that I 
spent during the month of March, 1972 and categorizing the 
types of work per formec during that month. That was 
translated into this format. 

_@ Do you construct some sort of scratch pape~s 


or work sheets? 
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A I am sure I did. 
Q ‘Do you remember specifically? 
A Yes. I have a specific recollection that 


a. a4 i the reconstruction was done with scratch sheets and 
the. he, so that we can tally it and ultimately categorize 
-it. 

‘a: i page os just the hours; 
you assigned -- oF just the numbers; you giatennd numbers 
to certain activities? : | 

A We " Most definitely, yes. 

Q Do you know whether the scratch sheets or work 
papers are in existence? , 

A a haven't seen them since wlan ‘the law fixm 
of Berger in April 1972. ~Z don't know. 

Q When you were asked to reconstruct your time 
for this case were you asked to reconstruct the hours only, 
os to categorize it by certain activities? | 

A I was. asked to ‘reconstruct’: them on a full. 
and complete basis and whenever there was any doubt, toa 
have a conservativ? estimate; and I did follow these 
instructions quite scrupulously. That would include 
by kind and category of ei: cendoel: 

Q Were you given 2 set of categories into which 


to fit your time? 
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No, I was not. | | 
ee you involved ae SUAS NOE of Linitationg 
Tewoe at the District Court level? 
A | Yes, I was. ee j 


= 


Q Do yeu know Mr. Joel Hoffman? i wide G 


. Exhibit 1, eo an affidavit of voel E. uoffman, ‘the oi 


A See 


MR. KING: May I have this marked as our 


original of which is on file, and “eepies have been ume | 
to the Court and to Mr. spivack. 
(Bay Fair Exhibit A was marked for : | 


identi ication.) 7 a : es 


THE COURT: Just a second. Where do I finds 


Q - Mr. Newberg, I dizect your attention to 


paragraph 4, page 3. tit et 


this? ) : i 
MR. KING: Your Honor, lI.. forwarded to the Court | 


by latter last week copies of certain affidavits previousll 


: 
filed in 1972 by the attorneys involved. That bes afterfl | 
g 7 


learning that the troika had. withdrawn from the proceedin 
THE COURT: I have it. 4 4 
Q : _<fs Mr. “Hoffman ' s affidavit correct, Mr. Newberg, 
that you did peepave an initial draft of the statute of 4 


Limitations brief? 
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A | qt is accurate that I participates with Mr. 
Montague and Mr. Berger in the preparation of the initial - 
draft of the statute of Limitations ‘brief. . I believe a 
may nae forwarded the brief with my letter to Mr. Hoffman,. 
and ‘hae is how I was named as drafter. — But it was ‘ 
joint effort. | | 

o Was it ' true ‘that the other  plaintists’ ee 
involved in this issue, “aes: as Mr. Hoffman ané the 
“attorneys from Weil Gotschal were ansatisfied with the 
“@raft you prepared? Do you recall that? — Whether you 
agree or. not, do you recall 3? 


A . I recall that there was 2 rather extensive 


discussion evaluating our brief among the other plaintiffs' 


eunsel uutside of our office. 

When the brief was drafted it was realized 
by our office that the statute of limitations issue was 
- probably most critical of a1) to the gsc hS ia hie wee 
rather than to any general individual ‘actions that had 
preceded the particular cut off date involved in the stati 
of limitations question. 

Therefore, we thought it was most vital to the 
interests of the national Glass that. this’ issue be 
successfully. briefed and argued to benefit the entire: class- 


commercial 
wide scope of governmental, -epeeiain and industrial sub- 
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gceribers of burglar alarm systems. 


the content of the br 


brief was redrafted.,, 


ee diniti al. draft prepared by Mr. Berger’ s firm. a 4g 


se ee 


_ Newberg-cross 


Tt is true that we did have disagreement on g 
def and it is true that the final 
It is not conanicatib that the final 


draft did not include ee pokes that were rasied inj 


Q Is it true as BLiegee in Paragraph 9 that Mr. 


Hoffman Aceeend tHe final version of the brief as agreed | 
to by the troika, yourself and Mr. poftman? i 
MR. SPIVACK: paragraph $2 . 


MR. KING: Paragraph 9, page 4. ; ! 


. MR. SPIVACK: ‘Paragraph 9 deals with the “appelt 
bites a ET Gee Aa Mire Ha i oe 
, MR. KING: i am sorry. <I am skipping. - 
B stand corrected, Counsel. aay : = : | 
Q At the District Court level is it not ‘true i 
xr firm? 


the final sidegiea was not prepared by you 


A That is not accurate. The final brief was E 


a joint effort by our firm and the troika and other aaa | 


_ subscribers and competitor plaintiffs. It was certainly 


a joint effort built upon the initial draft prepared by 


Mr. Berger's firm, built upon a second draft I believe i 


prepared either by Joel Hoffman or someone else, which 3 


included points discussed in the initial draft. 
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Q . is it true as nesexted 4n Paragraph 5, page 
that the final baebebet Court brief by agreement of a 
meeting on August 1 would be prepared by Mr. Hoffman? 

A. I think ,the final draft was prepared by se 
eapbiie I don't have a specific recollection that I 
was present at such scesited - J may have been. it So that 
— end nase is that Mr. Hoffman: undertook to do the. 
final version ot the ‘draft, building upon earlier drafts. 

Q Were you familiar with the appellate version 


of the brief, with the brief ‘filed in the Appellate ences 


A Yes. 


Q- pia Mr. Hoffman prepare that on behalf of the 


plaintiffs involved? 

A aati, I believe he ves cies alee draftsman 
of that brief, but it would be jnaccurate to say that the 

' final eriet pntenes on appeal was the draft cueneeat by 

Mr. Hoffman alone. | 

Q I understand. 

‘o. It was definitely : a joint effort, including 
intensive ee by myself, Mr. Montague, Mr. Berger. 

Q Were you primarily the liaison of the Berger 
office with, the other plaintiffs involved in this issue at 
this particular time, if you recall? 


A ee think that was a joint effort with Mr. Montague O 
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and me spaeeeiueniae as co-liaison with the other plain 


Oo Do you — whether an agreement was ever 


a} 

“tH 

tiffs' counsel. oe 7 ie es ysl Wy 
i} 


reached that it would best serve the interests of ald 


plaintiffs if a. single — was presented. in — ot) 


§ 


A. (I was not aware of tha a the day of the B 


of Appeals on this issue, as alleged i in gushecaul and 


page 5? 


argument when Mr. Berger and I attended the argument, and 
Joel — approached me ‘aan mentioned that the other 
plaintiff's counsel had. selected him to present the a 
“argument, and I ‘told him that I was unaware of that agree- 
ments — | 
Mr. Berger had eetenscely prepared ‘for the 

argument and at the last minute Mr. Berger and Mr. Hoffman 
to my knowledge, did communicate briefly and decide on 
parts of the argument that he would raise. 
0 Were you present at the argument? 
. _ Yes, I was. 
Q t Mr’. Hoffman alleges in. paragraph 1 12, page 6, 


that following, the last sentence, following his argument 


. Mr. Berger's argument included no points net previously. 


advanced, except for a com! ae on the "Pavor with which 


the Court should look on treble damage claims by State and & 
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Newberg ~- cross 
“leeal. governmental bodies." 
Do you have a venatiackien that that was the 
sum -and substance of Mr. Berger's comments? 
oe I have a specific recollection of the argument 
and Mr. Berger's participation, and this is tae far an 
_ understatement: ‘of: ‘the: participation: of fie: neccur -in. that 
“argument. are don't ‘remember the specific arguments nade, 
but + do. know that our initial participation in the briefing 


on the statute of limitations stressed the ioeerauncotiase 


of the Clayton Act, Sections 5-A and 5-B in order to 


@istinguish earlier precedent. 
= I know that Mr. ce Se particular 
—o which was altimately a deciding factor in the 
latter opinion by the Court. Mr. Berger did. stress the 
: importance of treble damages by plaintiffs to enforce 


’ the antitrust laws and I'm fairly sure, without repeating 


9 


_any of the earlier argument by Joel Hoffman, he reaffirmed 
some other salient ee that were not adequately stressed 
by Mr. Hoffman. ; : 

I think that both Mr. Berger and Mr. doffman 
did a really commendable job, without any kind of counter- 
productive effort on the part of each. : They supplemented | & 


each other I think beautifuliy and in a private conversation 


RR B BE SB GB SE 


with Mr. Hoffman and me after the argument, Mr. Hoffman 
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els ; Newberg - cross 


Mr. pases a little less than half of the argument time. 


Bo S: 


BP 8 BB 


RoR OB 


agreed sania that kind of feeling that I received. 


Q i You felt that Mr. Hoffman contributed aneentat 


then, to this Sigua’. 


vet as did Mr. sare. 


@ Do yon recall how long Mr. Hoffman argued? 


Was it a 30-minute igi wumeae for each side, or nena than 


that? 
and Mr. Hoffman sonnet a 1kble more than half, and 


That is the best. of my sis iednbkise 


— 


“9 Did Mr. Hoffmat each to the pet 


argument, or Mr. Berger? © , AU ith | me! 


A. As I recall, there were mo reply arguments 
at all.- 
Q One final question. 


You testified in the oes case at pages 
52 and 53 of your dcposibion that typically you worked 
long days or you did while you were at the Berger firm, 


and that it was not ina sense atypical to have a 16 or 


20-hour day. Was that true with respect to the Grinnel 


case as well as the Lindy Brothers case? 


MR. SPIVACK: ciadanan wea your Honor. He saidl 
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a I think each | side had approximately 30 minutes 


A] 
1 


A # He made a material ries ten sancichintn, certainly, “<5 


os 
‘= : 


a ec: 2 


els " Newberg - cross i ei ae ae 


secehaes: | 
Q That ee ee case as wks as es ck - 
_ ‘Lindy Brothers case? ne a PN ae : palace 
5 A ites. Well, with wi Berger firm we had a 


.-time -to each of them.- iy ¢ 


~ 


"Tt was not inconceivable I would have totaled 16 or 20 


hours." 
Not that it was not unusual. 
Qo .,. ann) is, did you regularly = in 16, 
20-hour days? - | 
A rt was not uncommon. te was not regular, but 


it was not by any means uncommon . that gener the time period, im 


and I ethli put in that kind of time commitment to legal 


full case load of antitrust matters of a major complex — 


mature, and <I felt that it was important to devote sufficien 


oe 


Q Was that true as to ether members :of Mr. Berger's§ 

oe eee your knowledge? ol. 
A I wanlt event. specifically for the pase ce in 

I did observe ae of the other members of Mr. Berger's 
firm there at most unusual and off-hour times when I person- 


ally was also present... 


Q If I understand your testimony, you are speaking : 
of hours in the office on matters not then in litigation, 
actually on trial? 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY 3QUARE. NEW YORK. N.Y. = 791-1020 


Newberg - cross of 
A ) No, that is not accurate. These are —s 
in litigation. } 
Q But not actually in the course of trial? i 
A Most of them were in the course of peeeenay a 
MR. FTNG: ‘Thank you. 


I have no further questions. | 


ti MR. SPIVACK: 


REDIRECT EXAMINATION eee iba aera 4 


2. In discussing the statute of limitations issue, 
oe said one of the points the Berge. firm was making was. : | | 
the interdependence between Section 5-A and B. Do you i 

mean interdependence or Rare are of Section 5-A and 
. S-B? 

A : z shought I had peite and I did mean inter-.. | 
dependence. | be 

Q Would you diate that? 

A Some of the earlier cases were not clea’: on 
whether the Government proceedings were still pending withy 
in ‘the meaning of Section 5-5 oF the Clayton Act for 
purposes of the statute of limitations, siiseamanana the 
precise continuation of that trial period of Government 
related litigation. 

Earlier precedent, which was adverse stressed : 
or earlier precedent relied on the separation of prima tach 
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ee ee 


the statute of limitations for the relative provision in 


the same series of ch rne.. 


consistent earlier prior precedent it was our position that 


‘the two sections should be read together; the Language of 


ip connection with this issue in the last three years? | 


els | Newberg - redirect 


evidence rule of Section S-A and the tolling provisions 

of the statute of limitations in 5-B. It was our 
interpretation, after a study, that the two sections were 
interdependent and worked together in terms of if something 


would be prima facie evidence it would also serve to toil 
‘Therefore, in order to poorer and make 


i 
the statute referring one section to the other® | 


Q. ‘Have you looked at the draft kedett: you prepared 


A I have not. ‘s | og 
MR. SPIVACK: Your Honor; I think if you look 
at the briefs, the draft briefs attached to Mr. Berger's 
prior affidavit in this matter, it is quite clear the 
witness is confused. | 
I wonder if we could excuse the ittcinnint at this 
time, let him look at the draft briefs -- 
THE COURT: We will have a short recess. 
_ (Recess.) 


. THE COURT: You may proceed. 
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els Newberg - redirect | a 49 


"By MR. SPIVACK: fe va ah i 


Q.:  £=Mr. Newberg, santas the recess did you have an 
opportunity to refresh your recollection with eae’ to 


the statute of limitations issues by wavientng the draft 


= 


briefs attached to Mr. Berger’ 8 affidavit of May; (1972? a 


A. -¥es, I have.. 


Q Was it the rr position ‘in 1972 that 


‘Sections 5-A and 5-3 were independent | or cxberivounmoad 


A ‘They were independent. from each other. 


' Since leaving the. Berger firm I have had no occasion what- 


soever to refer to the particular sections involved, hae if ) 


» was confused. | My memory has now been pamveubad by M 


reviewing the brief. 


As I now recall, Section 5-A of “he aieand 
Act deals with prima facie effect of decisions, prior : 
 bsapinaianiin ula inl Section 5-B of the Clayton 
Act deals with tolling of the atatate of limitations. 
7 THE COURT: — What is the matter, Mr. sani { 
_MR.« KING: I will stipulate to whatever the brs 
states, your Honor. 

THE COURT: I don't need to have him tell me 
what the law is. I have written on it, haven't e Mr. 
Spivack? , 

MR. SPIVACK: Yes, your Honor. But. there ha 
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eis fig Newberg - redirect 


-passage of time. 


been testimony here that there was a conflict -~ 

THE COURT: Mr. King has said he will accept 
whatever statement Sil want to make. 

MR. KING: Mr. Newberg says he was confused by 


If you want to offer the brief I will 


— 


not nake. an issue ef it. 


MR. SPIVACK: But I want to ‘addi your 
Honor's E sicmeancaraemce because the point has haan made with 
respect to Mr. Hoffman's s position. our position is ‘the 


papers have been clear throughout, your Honor, that there: 


- was a conflict between Mr. Hoffman and Mr. Berger on this 


matter because Mr. Hoffman represented competitors. ‘We 
-yepresented foe 
The subscribers wanted to prove keveous by . 
pen eee prices were higher than they should have been. 
THE COURT: I know all sacs kek | 
‘MR. SPIVACK: Then they went up on this argument 
on the statute of limitations that Mr. Hoffman said there 


was no need to have a subscriber there, but there was need 


; oe 
to have that, because the competitors wanted +6 not inten 
of 5-Ba. T 
dependent oa 5-A 7 xhey ‘were going to come back 
ps 


and rely on the Government decree on 5-A. We weren't. 
We wanted to stress the independence. There was an 

important point here and I just wanted to make sure it: 
a 
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ca 


els - Newbery - redirect 
was clear... i ; A >) aad i 
MR. KING: There are other subscribers such as | 


- the cratke: on whose behalf Mr. Hoffman was authorized to 


speak on that Sag. r 
= aaa - We felt we had: to speak to repr 


‘sent our clients. , 7 felt they had to have somebody g | 


to represent them. 


ave a financial interest in the outcomdy 


a See 
of this litigation? a | eee at 7 
A foe whee | Pe | 


MR. SPIVACK: No further questions. 


MR. "KING: - I would like to offer Mr. Hoffman se 


affidavit. I eee Mr. Spivack has no objection to 
‘that. So E 
HE COURT: All sunk. eh ee g 
- (Defendant's Exhibit A aan ae ts 5 


evidence.) 
MR. KING: Based on the characterization of | 


Mr. Newberg's affidavit as not purporting to be accurate | 


and based on the fact that it is only an information and 


belief affidavit, I'd like to move to strike that affidavi 


THE COURT: Which part of it? , i 
MR. KING: “the part relating to the reconstruc= 


I believe an information and belief 
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tion of hours which is 


RANE EE SECRET 


of.an evidentiary character. 


i the testimony be tore me. The question of what weight 


I am going te give to it is another question. But XY wont’ 


" strike it. ee = sO 7 id 
MR. KING:- I accept your Hono he raling. a 
MR. SPIVACK: No further guecetona: : | 
| . (Witness excused. } | 
MR. SexVACK, Me. Berger, elaken: 


els © ' Newberg - 
affidavit which the witness more or less concedes that 

the matters set forth therein are not matters to whose | 
accuracy he can attest to, on personal evidence; it's not 
THE COURT: You cross-examined him on it and 


brought out the basis for his belief and, therefore, that a 


ee ‘ 
ai raat 


——— 


| DIRECT EXAMINATION — FT av echt gaenarsy Ys sat i. 


pence Ta 


“2 


sf 


els 

DAVID BERGER, called as a witness by the il 
plaintiff, being first culy ne testified as 
follows: | : | i 


THE WITNESS: My office address is 1622 Locust ff 
Street, Philadelph, Pa., 19103. = MY home address is 4 


4101 Timber Lane, Philadelphia, 19140. 


ec STO SES a ata ce eric accneriarmcwnasreocionnina cinerea 


BY MR. SPIVACK: 


Q Mr. Berger, aia you eeeEteS an affidavit on 


October 30, 1975, .which was filed wie the Court in con- 1 


nection with this petition for attorneys’ fees? 
a ‘i 


= - Yes. o 1 


MR. SPIVACK: May I have the affidavit marked 


plaintiff's Exhibit 3 for  Gaentification. 


(Plaintiff's Exhibit 3 was marked for 


identification.) 
Q | ‘Mr. Berger, I show you 4 document which has 
been marked Piaintif£e's Exhibit 3 for identification and 


ask you if you can identify it for the record? 


ea Yes. his is my affidavit which I ounce 


Q Are the statements in this affidavit true? 


AD Yes. 


MR. SPIVACK: your Honor, I offer this as 
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in connection with the proceedings. ; 


els’ Berger - direct 


2 Plaintiff's Exhibit 3. 


4 ' MR. KING: Yes. It is an affidavit on .inform- 


ation and belief, and ~ don't believe it is of such an 


, | 3° THE COURT: Any objection? 
/ bs Kaa 
l haracter as to be admissible. 


evidentiary ¢ 


THE COURT: a any cross-examine on it. 


: MR. KING: Does uae Honor asia me te proceed 


‘THE COURT: iI assume that is what you are going 


to offer. 


MR. SPIVACK: I am going to offer the other 


two affidavits, your Honor, and two other documents. 


Q Mr. Berger, did you execute an affidavit in 


-this matter on March 20, 19722 


OR Yes. | 


| MR.. SPIVACK: May.I have that affidavit x 


Plaintiff's Exhibit 4 for identification. 


(Plaintiff's Exhibit 4 was marked for 


identification.) 
has been 


Eh BSB & & 


Q Mr. Berger, I show you 2 document which 


ion and ask you 


. marked Plaintiff's Exhibit 4 for identificat 


if you can identify that document? 


That is the affidavit I executed on 


Re. Yes. 


in connection with these proceed- 
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the 20th of March, 1S72, 


gm & B&B BSB 


els | Berger - aigeck 
ings. | | 

Q Are the facts stated in that affidavit true as 
‘of March, 1972? 


A Yes. 


' Fe 
a 


“MR. SPIVACK: I offer Plaintiff's Exhibit ‘ if 
your Honor. / aut | | | | 
THE couRT: — objection? 
MR. RING: Not to that affidavit, no- 
+ (plaintif£'s Exhibit 4 was received in 
evidence.) 7 K 
Q Mr. Berger, did _ execute an affidavit in enff | 
" inttens ae Mar 254 25738 at: " | 
A . Yes. 


MR. SPIVACK: Your Honor, may I have this . B 


marked sutaniae s Exhibit © for identification. t 


‘(plaintiff's Exhibit 5 was marked for 
' identification.) 
MR. KING: Counsel, may I review that pesettyall 
THE COURT: Wait. He hasn't. , 1 
MR. SPIVACK: Do you want me to identify it fo 
the record? 
MR. KING: Yes. 
Q “Mr. Berger, would you identity Plaintiff's 


Exhibit 5 for identification for the record? 


822 


a. 


. . e , 
aa Ge ‘2 me ae as ee ee eae le 
’ < ey ” Ps 2 - . ee 
edie eet : See : : : ; : 


-— 


ois 20 ee a 


i 


—— 2 2 2. 


els oe Berger - direct ) 56 


A itis my affidavit in opposition to the applica- 


- gion by Parker, Chapin, Flattau, et.al for attorneys’ fees 


in connection with these proceedings. 
Q _ Executed on -- 
“ 
A May 23, 1972. 


MR. SPIVACK: I offer it in evidence, your 


THE COURT: canoe ia ‘ stpanbhetie i gather, 
Mr. King. . | | 
, ‘MR. KING: eae one sitio: your Honor. 
- (Pause.) } 
'. MR. KING: I do not object, your Honor. 
(Plaintiff's Exhibit 5 was receive? in 
evidence.) Se . | ie, Fs 


MR. KING: I think it is a matter of argument 


and weight. 
MR. SPIVACK > 
—Q- r Mr. Berger, at some time did Joel Hoffman and 


Ross 


the law firm of Wald, Harkrader & Rese make 4 claim on any 


. fees to be awarded to you in this matter based on services 


they performed which allegedly benefited the class? 


A Yes. 
Q Have you settled Mr. Hoffman's claim? 
A Yes. 


MR. SPIVACK: Your Honor, may I have this marked; 
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: 6 
Plaintiff's Exhibit >” 
THE COURT: ft have a letter from them that say 


so. Mr. Sugarman from Weil, Gotschal & Manges. 


ee SPIVACK: That is the troika, your Honor. 
. Pe 


Sorry. 


THE COURT: 


(plaintife's Exhibit 6 was ee lips 


paavisteuktotin) 


Q Mr. Berger, can you identify the document whicll 


has been marked Plaintiff's Exhibit 6 for identification? 


Ross 


A Yes. That is the letter sent by Wald, ® | 
| 
Harkrader & Rese executed by Joel E. Hoffman, a member of | 


Liem, 


the ftest to my counsel, namely Sats Day & Lord by oe 


in which the settlement is expessed. 


i 
15 MR. SPIVACK: Your Honor, BE offer that as | 
he Plaintiff's Exhibit 6. qt 
17 MR. KING: No objection, your Honor. 
18 (Plaintiff's Exhibit 6 was “received in i 
evidence.) | 2 | 
XxX 2 2 ae Mr. Berger, at one time did the firm, of Weil, , 
21 Gotschal & Manges, Liebman, Eulau, Robinson & Perlman, | 
2 and Parker, Chapin be Flattau make claims against any fees i 
DA that might be awarded you in this matter based on ice 
%% they performed which allegedly benefited the class? 
5 A Yes. q 
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Exhibit 7 for Shen cet seer eet 


els | S Berger - oe, 7 . 58 
Q _ Have you settled the ciate of the troika in 
this hatker? 
A Yes. . Those divin Been were commonly referred 
to as the a : 


: 


MR. SPIVACK: ws Ilave this marked Plaintiff's 


“(plaintif¢’ s Exhibit 7 was marked for 
“Adentification. ) 
an Mr. Berger, would he identity for the record 
the document which has been nacwad Plaintiff's Exhibit v4 
for caagiciteenileon® 
A ”~=S ‘This is a letter which my counsel, Lord, Day & 
Lord, sent under date of October 21, 1975 to the three law 
firms you mentioned, who are commonly called in these ~ 
proceedings the troika, setting forth the settlement with 
those firms. | 
MR. SPIVACK: I offer that as Exhibit 7, 
your Honor. 
: . THE court: Any objection? 
MR. KING: No, your Honor. 
(Plaintiff's Exhibit 7 was received in 
evidence.) 


MR. SPIVACK: No further questicns. 
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els 
CROSS EXAMINATION ; ae eat | 


BY MR. KING: 
the first time this morning, 


‘memorializ 


was paid to Mr. Hoffman. 


pay. 


soll 


Berger - cross 


Q Mr. Berger, Exhibit oe which I have seen for 


in aysnerer represents, | 


te 


| 
| 
| 
| 


es an agreement by which in your behalf $20,000 4 


-Why was that $20, 000 paid to Mr. of fman? q 
A It has not “been paid. # | 
Q° Or will be paid, or there is an agreement to 


I haven't had a chance to study the document 


zm Ff 8B B 


completely, but it*s fos effect an agreement to pay, is | 
4% not? - 
A Yes. A 
Q Siew did you sai aneh such an agreement to be | | 
entered into in your behalf? | 
A Mr. Hoffman had been making demands for at 
ld be ultimately | 


least 10 per cent of whatever award wou 


These demands were referred to my if 


that exhibit which you | 


awarded to my firm. 


counsel, Lord, Day & Lord. My counsel recommended a 


resolution of that part of this seemingly interminable 


litigation in the way expressed in 
now hold in your hand; which I think you said. was Plain- I 
tiff'ts Exhibit 6. 


Q Yes, Mr. Berger. 


| R 
ane Nah f 


ll 


4 


2 8 RB 


R 
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60 


els Berger - cross 


Did you consider, in the light of the Court's 


Ly 
prior decision ir this matter and in light of the dig- 


position of the Court of Appeals in ruling on this matter, 


did you consider Mr. Hoffman's claims to have some validity? 
ve ‘ 


- 


THE COURT: Wait. I never expressed any view 


as to Mr. Hoffman's claim, nor did the Court of Appeals. 


They expressly reserved, is my recollestion. 
MR. SPIVACK: Your Honor, it goes beyond that. 


The Court of Appeals’ decision wasn't until a year after 


the agreement. 
THE COURT: But didn't they say they voiced | 
no opinion on it? “ee 


__ MR. SPIVACK: Absolutely, your Honor. I don't 


a 


know how he can ask that. | _ aa 


q Judge Metzner did, if I can characterize the 
Court's decision, postpone a resolution on the application 


of Mr. Hoffman and the troika, did it not? 


A °° I think that is a characterization that you 


characterizations. I know that there was no decision of 


I also know that their claim was disputed. 


have made, and I think that others may make aizfierent : 
| 
the claim. | 


THE COURT: I know what I did, so let's go on 


to the next question. , | 
| 


Q There was a statement in the prior decision that | 
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els a “Berger - Shion 
a hearing would be ele sa t is matter because the affi~ 
davits of yourself, admitt. ‘nn evidence, and the troika 
were on a collision course: do you recall that? 
' "MR, SPIVACK: Your Honor, the opinion speaks 
for pee 
THE slain . Let’ $ go on to something els. 
Why ‘a€id you agree to -~ | 
THE COURT: Because he wanted to settle a dis al 
puted claim. : 
q pia Nd enanadie: the claim to have ee 
A I challenged the validity of the claim. It pe: 
; disputed. The matter was then referred ” my firm to © 
counsel, Lord, Bay & Lord, and they advised me to accept 
-that proffered een een »which is substantially below g 
what Mr. Hoffman was claiming. a : 


Q Is that true with respect to the settlement 


proposal with the. troika? b 


A It certainly is. Everything I have just it 
said with respect to Mr. Hoffman's disputed claim applies 
with equal force to the troika's disputed claim. 

Q Do you dinpute the fact that Mr. Hoffman and 
counsel for the troika materially benefited the class 
actions or your prosecution of those class actions? 


A I personally believe that we, my firm, and my 
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els Berger - cross en), oe 
firm alone octal the litigation on behalf of the class. 
To the extent to which it could be argued reasonably that 
some of the services performed by Mr. Hoffman or the troike 
made a substantial or a material contribution, then there 
is that dispute. and I referred that to i commneh 
Lord, Day & Lord. They recommended this to be the - 
appropriate method for resolving that dispute. 
Q I'm afraid that wasn't my question. Lord, pay 
& Lord aid not enanesnnt you at the time the ‘cases were 
settled, or at the time the cases were in litigation; 
they represented you only on this fee matter. 
THE COURT: At the same time that.the troika 
came in with their motions, as tr recall it. 
MR. KING:. But my question was going back | 
further in history. 
| THE COURT: I don't see any point of pursuing 
this line. There is a dispute, I haven't consteel it. 
I may have said that the troika was entitled to 50 per cent 
or that Mr. Berger in his allocation of hours would have 
to be drastically reduced because — taking credit for 
what the troika said they did. That was their position 
in their papers, at least. We never resolve that. But 
there is a serious dispute as to whether Mr. Berger is 
entitled to the entire fee he asked for or whether he owed 


R99 


a Oe 


: 
| 


tS 
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els 


‘the application for the fees, 


Berger - cross : 63 t 
out of that fee something to the troika. I thought it wa 


quite a novel question. At least at that point two years 


ago this had never been raised in the courts. ‘So we put 


it aside. Now Mr, Berger is faced with a state eae 


whatever fee he gets. . 7 


He realizes after consulting with his counsel 


ow exist and existed as , -— date of the hearing ‘onl 


that there is a serious ques f | 


1l lawyers, they agree what is the a | 


who n 


tion involved and, as 2 


insurance policy I take out by way of settlement against > 


the possible exposure if the Judge holds beyond what we arf 


willing to pay. And that is the way you settle every~ 4 


heseiiai isn’t it? oa 
THS eeerpege ite: Your Honor, that is--- | 


THE COURT: Wait. a. f[ 


MR. KING: Your Honor, my point is that the 


question remains whether the factual assertions made in 


Mr. Berger's behalf that he worked wonders for the class 


hether or not he was pa 


are suppostable or w rt of a large 


group of attorneys litigating in this case. 


eoying 
THE COURT: But if he is payable out of his ff 


to the other people, then they jointly worked for the mt 


and this fee encompasses their work as well as his work. 


ther the settlement means. 
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That is what I ga 


21 


aie. ey ; Berger - cross 65 


MR. KING: And I gather it diminishes his claim 


in behalf -- 


THE COURT: No, it dcesn't. Of course not. 


Not one cent. Because he is paying out of shat what he 


thinks is their ‘contribution. 
‘MR. KING: I don't mean it diminished it in 
dollars, but it ich decal teniae it as far as the claims to. 
the vahen of his legal services to the Court. 

THE COURT: et if he says on the work 
on the statute of Linttskt nine euneklontes which is awfully 
smpertant for his point of view, not the other 85 cases 


‘that had hans he really went to work on it and saved it. 


-He says if he didn’t do that, you'd have no hearing, and, 


"r did it," he says. ee. a 
The troika says no, you didn't, we aid it. 


But whatever it was, it came out as a single package, and 


Cover 
this fee will secover that. 


He is paying here, he is taking care of the 


troika on the side out ef it. 


MR. KING: I agree, your Honor. 


THE COURT: I am not going to knock him dowr. 
because the troika is getting some money. I may knock him 


down for other reasons, but not for that. 


MR.. KING: It wasn't from a dollar point of view 


il 


7 


7) 
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your Honor. I think it goes to the claim that he worked t 


wonders on the ctass’s behalf. ; : 


That is why he wants a 


it, is interpret it into dollars. 


his bee, because he claims he worked wonders for the 
elesseSs, : | 
MR. KING: dav I think the fact nat the paid | 
the toika something diminishes chat claim. , ry 
: THE COURT: No, it Snaka*t It can't 
diminish the claim, because the troika says my claim is | 
now with you, Mr. Berger. you get creuit for it all . 
‘because you are taking care of my contribution. He is : | 
| 


going to get in this fee what the troika contributed. 


MR. KING:. I'd say that would be contrary to 


the law of the Second Circuit, your Honor, because only | 


hours of the. troika or Mr. Yoffman on the statute on the 


statute of limitations issue, for example, are not part off 


this record, sO ~~ | | 
THE COURT: What? Ag 


MR. KING: The basic determination in weil 


a fee to Mr. Berger or to anyone in this case must he the 4 


hours expended on certain given levels of activity oF 
designated activities. i 
“THE COURT: That's right. . J 
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MR. RING: z ate see how Mr. Berger can 
now -- how it can be transferred to Mr. Berger any activity 
undertaken by the troika. 


THE COURT: He is saying, I have done whatever 


~ 


the total hours are, my firm did this and we are respon- 
sible for the results. The toika said no, you are not, 
we were responsible for the results or part of it, and Y 
therefore we want a piece of your feqf because you took 
advantage of our contribution, ‘the old Maine case. That 
was the issue that: was presented in those motions. 

But he bought his peace there. Nothing 


wrong with that. He is not saying I did any less work. 


He is not saying I'm not responsible for the statute, becaus 


it was pointed out here, his case had the statute problem, 
the others didn't have. the statute problem. — They were 
home free. 

MR. KING: My simple point, I don't mean to 
prolong it, is that by reaching an agreement with the 
troika and making peace with them, he cannot take credit 
for their legal services to their clients. 

yWe COURT: You blind yourself by gaying -~ 
I am not eeteesie him down, because if I were to cut ya 
down by the amount he paid the troika, he paid tne troika 


twice. 


| 
| 
| 


| 
| 


els - | Berger - a 
MR. KING: I didn't mean to imply that. | 

Qo | Mr. Berger, when cid you first learn of ee 

‘Government proceeding in this case against the defendant, 


approxinate ly? ; re 


., When you say when aia I learn, I must have read about ite 

2 asi know precisely Uke . It was some time during 

the ee of 1960, that date. | | | 

2. When did you first decide to file a private 

treble damage action against nie defendants in this a 
A Some time from the period from 1967 to 1968. 

It was under very active consideration by my firm then. 

Do you recall when you did file? 


’ Some time in July of 1968, ft believe. : 


5 
i 
Q 
oo 
Q ygu filed three actions? . am 

A Yes. | . 

Q Were they not filed approximately one year to a | 
the day ’ subsequent to the secopnsememeen ti decree? | 
A Well, the records will show. They _— esieg 


on a date which I think almost coincided but dia not quite 


coincide with the expiration of one year from the date of | 


Judge Wyzanski's decree on remand. i 
Q why did you not file your actions earlier? 
A There were 4 lot of questions that came Up. | 
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A approximately in “19 -- somewhere in the et ff 


EA 2 POT SEES, 
——————eeee 
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c aie One of the most serious ones was enpsher OF not a class 
1 | 3 action, or. f class actiont should be undertaken,in this 


Ww 


case. That was a very, very risky thing. | 


~ = 


: Hae 
5 n°) Bh of you.:had filed your suit or suits substantially | 


2 . \ 


6 earlier, why would you have been confronted with the statute va 
7 ° o£ Limitations eisai or was that one of your own creation 

8 by your cence aienee ea | 

9 A, No, it was not an issue of ay own creation by 

i |. ay deleteriousness, because the dep tgciecceni tenes the position 

tt ultimately that the statute of limitations, ‘the one-year 


pertes for tolling the statute of limitations began with 


BOR 


the date of the decision of the U. S- Supreme deark. which 


14 was, I believe, 1966. 


16 which I ‘made ultimately rr upon: all of the factors, 
There 
17 including the question of the clients of our ies og Sake, 


was a very, very serious question of class action at that 


time. | | oe: 

| we had had not long Sea ete an adverse 
decision by Judge Kraft in the Library Books case in the 

| “Bastern District of Sedaavieenin, in which he had rejected 
what we thought was: a perfectly good class action. That 


decision by Judge Kraft, among other things, made us pause 
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very, very seriously and we realized that we were under= 


ib i a ie °° fhe decision on filing the lawsuit was one 
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taking, if we were going to file a class action, we were 


going to undertake a real risk. 


We never really made that decision until the 


= ro : sane 


time we filed the case. 


Q Did you consider filing suits other than cheesy 


A Yes. - That's what most of the lawyers a 


filed actions before us had done, including I believe yourff 


own firm. You filed one for R. H- Macy. de 
5 ‘ Did we file one prior to your neeian? | ; | 
A “ztm not sure. | 
Q About how many wees filed? | | - | 
THE COURT: I think his was the last action 
filed ‘that was any good. | “ i 
‘MR. KING: No, your Honor. i 


MR. SPIVACK: For example, your Honor, the thr 
State class actions were filed three months after Mr. 


Berger's. 


MR. KING: I would like to mark this as 


Exhibit B, andl understand Mr. Spivack has no objection. 


Group Exhibit 8. It contains the affidavi 


THE COURT: That's right. Sorry- @ 


of the troika. 
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evidence, and I have sent one to Mr. Spivack and to your 


Honor last week. are 
THE COURT: I have i... 


(Defendant's Exhibit B was received in 
* fe : ‘ 


evidence.) 
Q Mr. Berger, I direct your attention -~ 
MR. SPIVACK: Mr. King, may I ask you a question 7am 


Does your exhibit include the affidavit that 


was subsequently filed by Mr. Victor, correcting a cs 


statement in the prior affidavit? 


MR. KING: I cannot answer that, but I do not 


beliave . 
beliefe I will examine M. Berger on anything that any 


‘subsequent affidavit relates to. If there is a subsequent 


affidavit, I have no objection to it coming in. a 


THE COURR: The Victor affidavit was executed 


May 8, 1972. 
‘MR. SPIVACK: May 24, 1972 Mr. Victor filed a 


subsequent affidavit which ‘is in the files where he - 
coreects , 
conmneees the one factual conflict between the troika and 


Mr. Berger. Remember, at one time they said they were 


surprised when Mr. Berger showed up at the Court of 


and we filed an affidavit showing they were put 


Appeals, 


on notice for more than two weeks, and Mr. Victcr apologized 


THE COURT: I remember that. 


‘6 & FE 8B: 


16 


17 


® Bb B 


R 


‘Court, ae I understand it. ae ee 


els Berger - cross | wall 
MR. KING: I have no objection to that comingff r 
in. I will not examine on the basis of Mr. Victor's : 


THE COURT: Go ahead. gf Vee oe ys 2 | 


prior affidavit with respect to that. 


« 


BY MR. KING: : ei ea ae 1 


Q Aue direct your attention to the Robinson 


. 


affidavit, the eanaua affidavit part of this kaemnueed Tt a 


a group exhibit. All the troika affidavits are 2 appended 


| 


_I direct your attention to the top of page 6 | 


together the way they were poenuats cuinticwed to the 


of the affidavit of Herbert Robinson. Mr. Robinson | 


suggests that it was by happenstance that at his law school 


alumni reunion he met-Mr. Newberg, who canna a copy off : 


his complaint, in effect. ‘ . if 


Do you recall that incident, or were you aware 


of that at the time? 


. ahs I don't have any present recollection of that ff 
at all. I know that it is not uncommon for lawyers -- 
THE COURT: Wait. You are not being asked 


that. 
Next question. 
Q Was that the origin of your becoming involved 


in the Grinnell litigation? af i 


mR RFR B RB 
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A Not to my knowledge. 


Q Was Mr. Newberg in your office the person who 


suggested your entering into this litigation? 


74 No. 
: de 
Q Who suggested it? 
A - % 444. 
Q I direct your attention to Paragraph ll, page 


13 of the Robinson affidavit, the top of page 13. 


It states that for all practical purpeses your complaints wex 


Xerox copies of complaints forwarded to you. 


Do you take exception to that? 


A Yes. 
Q In what respect? 
A In this respect: oa ia as 


That the complaint which we filed contains a 
substantial amountof een which may have bean in the 
Robinson complaint or the Port of New York Authority 
complaint. That material may have been in some other — | 
complaint, for all I know. There was no class action 
whatsoever at the time when we filed our complaint. ) 
The importance of our complaint was the class 
— of the complaint. They were absolutely essential. | 
| 
I think if you compare the complaints you could find out, | 


it may very well be that the Robinson complaint had material 


were filed by some of 


“the Port of New york legal department, 


els Berger - cross 


in it which was the same 4s or similar to the material ] 
that was cunt in.some of the other complaints that 

the othe F firms in this litigation. 
But they were subscriber complaints. i 


Morecver, Mr. Fensterstock was an assistant | 


Mr. Goldstein, ‘sidney Goldstein, who was thea the head of 


was a good friend 


mine, and indeed he represented -- 7 ae . { 


Look, Mr. 


THE COURT: Berger. Let's _strike 
" ed that. ‘You were asked a Simple question. Let's wet 
a simple answer. eae aes : j 


’ The ae is, is your complaint,: if you ae | 
it page for Bagh. a Xerox copy except for the first two 


pages and last two Pages of the Port: Authority sean 


THE WITNESS: I would say the materials if _ | 
you compared them are probably so. 


THE COURT: He makes a specific claim, Xerox. 


He says word for word, page for page. i 
Tin te ee fen Te? 


I have 


THE WITNESS: I don't really know. 


never checked -- 
MR. KING: 
as if some allegations were deleted. 


pages, 


You used the word Xerox. H 


840. 


THE COURT: 


Your Honor, some pages were note 


els Berger - cross ae 
‘he doesn't know. I can look at the record and find out. 


“MR. SPIVACK: Your Honer, may I comment on 


THE COURT: No, you have a chance for redirect. 


Q Do you take the position that Mr. Robinson did 
‘not assist you in this case? 
A I don't know how you define the word "assist". 


Q pid you benefit from the services rendered to 


the clients of the troika by counsel representing the 


‘¢roia? 


-—~HE COURT: I think he's given that answer. 


He says no. ee : . Lied ie Vin 


MR. KING: I would ask the Clerk to hand to 


Mr, Berger his March 28, "74 affidavit. I believe it is 


o 


number i. 
(Pause) 
Q I direct your attention to page 3, the end of 
Paragraph 6. The first new sentence begins: 
"Accordingly, petitioner became an active 
‘member of the steering committee and drafted the 
motion for production of documents which became 
the singular most important anc significant dis- 
covery tool in these cases.” | 
Did you personally participate in drafting 
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that motion for production of documents? 7 


e did the original 


Berger - cross 


A Mr. Newberg and Mr. Montagu 


work and I personally participated in reviewing the work 


that they did. 


° te 
for producti 


Q - Do you know what date that motion 


of documents was prepared? 
A rn No. 
Q I direct your attention to the Robinson afti-~ 


davit, Paragraph 6, page 5, where near the bottom of the 


page -- the page is not numbered by line, but is a new 
sentence beginning: 


“In point of fact, the laboring oar in connec 


Rule 


tion with the preparation of the Rat3 34" -- 


A Excuse me, what page is this? : on 


A I have it. 


Q Page 5, Paragraph 6. , 


Q I will summarize; that Mr. Robinson claims 


that the laboring oar was taken by his firm on that notion 


and it continues to read: f 


"Significantly, we had prepared the Rule 34 


application very promptly and forwarded our applica 


'68, before | 


the class actions were transferred to New Yorks” 


2 
3 il tions to Mr. Berger's firm on July 24, 
2A 
25 And he refers to Exhibit A. 
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Robinson affidavit, because it seems to be at odds with 


Berger - cross 


_ Let me just state for the record, before I 


ask you the question, before the class-actions were trans- 


ferred to New York you could not have been, as I under- 


stand it, a member of the steering committee. Is that 


statement, to the best of your know. ige, correct in the 


—_ 


your statement in. your own affidavit? 


MR. SPIVACK: Which statement, your Honor? 


He has made two statements. 

THE COURT: MR. King? 

MR. KING: The Robinson affidavit stated that 
prior to the class actions being transferred to New York 
his firm had prepared the Rule 34 applications and forwarded 

‘copies to Mr. Berger's firm. The Berger affidavit 
which places great reliance on the importance of the Rule 
34 motion stated that he drafted the Rule 34 motion. 

MR. SPIVACK: Your Honor, Mr. Robinson's 
affidavit is talking about a Rule 34 application that was 
filed by his firm in a single scaitiemantieiaes case. Mr. Berger 
is talking about the Rule 34 application that was filed by 
all plaintiffs after uous: tenes ordered the setting of a 
troika and joint discovery. There were changes in that. 

What you have is somebody taking -- 

MR. KING: Mr. Spivack is testifying. 
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MR. SPIVACK: When you use Rule 34 you are j 


talking about two different applications. 
MR. ‘KING: Maybe Mr. Berger could explain that ff 
THE COURT: All right, Mr. Berger. | | 
THE WITNESS: Well, I would explain it in this 


putlll 


cts that are set forth « on “page 4 i 


way. I don't know what Mr. Robinson had in his mind, 


I do know that the fa 


of the. affidavit, Exhibit No. aan correct. And that is 


that our firm became an active panes of the steering 


committee and that we: drafted the motion for production off 


documents which was filed in the coordinated discovery " 

pursuant to the transfer of our cases to the Southern 

District of New York. | 
Q Had prior Rule 34 applications been prepared | 


in subscriber cases? 


LA There may have been, I don't know. But on | 


page 4 of Plaintiff's Exhibit 4 we are referring to the i 


motion for production of documents filed by all the g 


consolidated pretrial cases. 


Q Why do you say it was the most sl ignificant | 


discovery tool that they had? Other = 34 eee 
were already on file. 
THE COURT: Because I didn't: recognize: — 


that came in before I appointed the troika. I complete ff 
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ignored them. The purpose for creating the -troika was 


to have a uniform/application discovery. 


Q ' Mr. Berger, did your firm take any depositions 


in this action? 


A No. 
Q _ Were any depositions taken? ‘* 
A The depositions to my knowledge that were taken 


were in the competitors case. 
THE COURT: I am sorry, that is not so. It was 
joint depositions purposely scheduled by me to prove to 
hdd de Lid 

these fellows that key had conflicting interests. 

$e heduled ; 
I schedule them in Wisconsin and they came back screaming. 
Fellows from Chicago went over to represent the Troika. 
In fact, I think they refused after a while to participate 
in it. And the whole purpose of setting it up was to 
prove to everybody that we had really two claims here, not 


one: they were conflicting, and the objectives of both 


groups were inconsistent. And it was done purposely by 


- me. Those were the only depositions taken, to my knowl- 


edge, under my jurisdiction,-anyhow. 
Q Mr. Berger, did you ever visit the Government's 


document depository, or the depository in which the 


Government record was transferred to? 


THE COURT: You mean Mr. Berger or anybody from 
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that record? 


time he spent there, 


were others associated wit 


depository. 
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MR.: KING: Mr. Berger himself. 


A My firm did. r did not, myself. 

Q Do you | recall to whom you inceteonail that duty? | 
“A Yes. Mr. Montague. | af 
Q . Do you know how much time was iene reviewing 


A No, but I know — I really don't know how “a 
but I know he did it and I know there 


h our firm who were in the t 
ur firm, do * 


A Yes, employed by the firm. n q “ 


Q When you say associated with yo 


mean employed by your or —_ 


Q Did you ever review any analysis of the a. 


ment record? 


A. Yes. 


A Mr. Montague. 


Q Prepared by -~ 1 


Q What type of document was that? 


A Well, we had a pretty good analysis made over 


a period of time. I don't recall the exact details at 


et 


this time. 


Q Was that memorandum he prepared circulated Al 


i 1 els ; Berger ~ cross i ae 81 
2 any members of the steering committee, to your knowledge? 
3 A Not that I know of. It might have been. 
4 |. I'm not avare of it. 
5 Q Did you ,ever receive analysis ef the sovern~ 
. by other 
- § ment's record ef—tke eeu in this case? 
-% ay A i nm unaware of any. 
8 ak, Q Mr. sient, is it yane cheeny in your fee 
‘ : Hs re 
9 application that ' eubsertbers in cities where «ney were 
Ww - competitors also fall under the umbrella of your class 
he actions, as well as subscribers in the jon-competitor cities 


A Yes. 

o° Is it your suggestion, at Least, if not centen- 

14 | chen, that subscribers in those cities might not have been 
overcharged. -—— , ; ° 


MR. SPIVACK: Objection, your Honor. 


me & 


3 


THE COURT: I disposed of that in the opinion 

approving the settlement. 
MR. KING: I believe we had submitted to us as 
| recently as the past two weeks the affidavit of Mr. 
Shapiro, which clainet that he didn't feel the subscribers 
were injured in nee cities. 
THE COURT: oe the competitors nade the claim 


before me in the courtroom that they were the ones who had 
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the lawsuit and the subscribers had nothing. That was 
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the claim made, at the sattiement conference. i { 

MR. KING: and I had an idea it aa a matter of 
regions ~~" ’ | 


| aie wes: 
TI COURT: It wes perfectly obvious. fhat is f 


= 


what I meant when IT sev UF the Madison, Wisconsin depositign; 
_ that‘where: you had eompetiters you had a desire to cut the 


price so that the subscriber would get the benefit of it. i 


and that is why the people from Chicago left the eepeeley 
becafsule they didn't prove any damages, they thought. 


They walked away from it. They wanted to go into a case 


where there were no competitors, to prove 4 monopoly which 


shot the cost up to the purchaser. 6a I . 


recognized that early in the action and Ket 
that to counsel. i aa Sa a | 

MR. KING: As counsel for the class a chiliel 
a+'ve, Mr. Berger had a fiduciary duty to those subscribers 
t,. were in fact injured to exclude the claims of those J 
who were not injured. i; 

THE COURT: Why? 

MR. KING: So that the pie would not be me 
pated. | 
HE COURT: Impossible to do that unless I me | 


16 years cf my life trying each one of the subscribers’ 


claims. And this was a settlement which *#*ook that intoll 
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of the law firm in Philadelphia which wasn't happy with it. 


have been injured from those who were getting a free ride? 


-it was one of the problems that troubled us, the question 


Judge Metzner ‘to certify the classes here. 


els . Berger - cross i ore 83 
consideration and I so stated in my opinion. | 

MR. KING: I ee ee that further. 

THE COURT: Trat was the whole ceauet for the 
settlement. That is the reason I turned down the objectio 

MR. KING: My one question to Mr. Berger is 
what efforts he had undertaken to segregate as co for 


the class representatives those subscribers who might 


HE WITNESS: We were very concerned all the 


way through the litigation, before we filed our complaints, 


of class. In fact, that is one of the reasons we felt 


there was a very serious doubt whether we could persuade 


We were very terribly upset about that. That 
was one, only one of a number of inherently aifficult and 
complex problems attached to the class, or the class 
actions in this case. 

Q Did you have certain meetings with the dnt 
ants to settle this case prior to the class action motions 


being presented? 


A Yes. It is my recollection my affidavit sets 


these up, that there were four such meetings. 
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Q Four prior to the class action? | 


A That is my recollection. 
Q | Do you know how many meetings you had ee 
to the class action argument? Tz : 
"a I believe there were four more. — 
3 ae Does it refresh your eeins a that your i 


affidavit that the ‘class action issue was argued, paragrapil 


13 of your affidavit, on the 1gth of June, you met on eg 


| 30th and you reached settlement on the 27th? Were there 
AD | where is this? | a | J : 
Q | Paragraph 13, 18 and 29 of your ssuissamuanteal chal 
is, the affidavit marked number ‘i Were there any other 


meetings not set forth in Exhibit 4? 


MR. SPIVACK: 4 don't know why he needs his | 


oamaues refreshed, your Honor. The affidavit says there 
were four meetings beginning on June 30. te 2a a 
with the affidavit. I don't know what the question is 
supposed to mean. : : 


THE COURT: He is asking whether there were 
more than the four he referred to. He is entitled to 


ask that question. 
recollection that there were four after that. Ie is my 
recollection we finished arguing before your Honor, I'm 


A There were four before, your Honor. rt is | 
i 
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sure you recall the occasion very well. left the: 


2 

3 courtroom, and I think it is fair to say that both sides 

‘4 were highly in doubt as to what your Honor was going to 

5 decide, and it was almost spontaneous that I said to them, 
6 don '* te you think we ought to really sit down now and try to 
a work this out in light of what happened this morning, and 


e 8 i they all said yes. 
9° ae ee. It is my recollection that we had four meetings 


10 after that ane at the Resets meeting I finally nailed down 


ll what the settlement would be. 


THE COURT: Does that answer your question, “J 


14 MR. KING: Yes, your Honor. 


Q Do you know how long these meetings took place, 


approximately? 
’ I don't know 


7 A Some of them were aun kengeny « 


the exact number of hours eelace: but some of them were 
indeed lengthy. 


Q Approximately how many antitrust class action 


- 21 settlements have you personally been involved in in the 


last decade? 
A I would say over ten. 


Q. Do you have any recollection as to how long in 


RR B OB 


ions it has taken you generally to 
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settle these class actions? * | 


A Each one depends on its own circumstawnces. 


Depends on the complexities. This was a very, very ee % 


matter because of the problems that eee have touched upon 


eomecions of the different defendants who are involved, F 
questions of what the amount should be, and questions 


relating to an issue which I es that was the demand al 


‘that we be given interest at one over prime, and sei hail 


interest should run from the date oe jeden Metzner's final 


_— 


" Judgment, not from the date when his judgment. became fina 


Q Mr. Berger, I _—s ask you to confine your | 
answers to my questions. a | 


A Would you restate the question? I may have 


' misunderstood it. : § 


O 
°Q Do you consider for 510 million settlement som, 


it was settled in a relatively short period of time, namely 


51-1/2 hours of negotiations, basrd on your experience ov 


fe years? § 
A Well, I would consider that we didn't — a | 

time. We tried vey hard to work it out with a minimum 

number of hours logged. i 


Q So the settlement was reached quickl y with a | 
deferdant Ts 
defendants; is that right? 


A B 5 was reached as a result of at least eight 4 
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meetings which were followed by other meetings going into 
the details of the documentation. | 
Q What was your first demand from the defendants 
in monetary terms? » 
A “My recollection is that I had a figure of 
$22 million. . | 
Q Do you recall their counter offer? 
, . THE COURT: ae 
A "Wi Shente want to settle at all. 
On subsequent weneland see highest figure that 
I felt that if they ever wanted to settle, knit be some- 
where around $4 million. It was tempting because of the 
grave risks and uncertainties in this case, to achieve the 
settlement and at appropriate times «t least times that I 
thought were appropriate, such as after the briefing of 
the summary judgment argument, I initiated settlement dis- 
cussions. 
Then, after the argument in the Second Circuit 
Court of Appeals, we actually had a settlement meeting. 
Then, after the decision of the Court of Appeals, I 
initiated another meeting. But we weren't getting any- 
wheres and we never did get angubered untit finally we went 
through the entire briefing of the class and the present- 


ation before Judce Metzner. And it wasn't until after 
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fter that in the hallway of this 
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© that, and it was shortly a 


building where I initiated the discussions again, and I 
“felt that we had a chance wt working it out. So we & 
actually did work it.out. —_ vo i 
| a. So you felt yon worked it out in quick ane a 5 
that the essence of it? | 

A z woolen’ t characterize it as matote time or - | 


It was very difficult, 


I know, and these discussions exten 


over a 5 period of twe years. \- " 


Q ‘Je as surprising to you that you personally— 


spent more time on sel alia Se than on settlenenff 
negotiations, and likewise more time on settlement admini 


considering your role 


me . No. and the reason it doesn't surprise me ‘5 


tration than settlement negotiations, 


in the case? 


that this was one of the largest class actions which has 


been administered. One of the problems that I had was a 


whether or not if we did settle the case I could persuade fj 


the Court that this was indeed 2 manageable class or 4 


classes. i 


We had 89,000 notices sent out, of which we nd 


an unusually. large response, in excess of 14,000. We “y 


over $350 million in transactions that had to be adminis- 
$50 


tered, of which approximately ‘65 million we 
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re challenged. & 


l els : . Berger - cross | 7". 6 
1” There wane very serious questions of procedure 
3 and administration, including but not limited.to problems 
- of how to invest the funds once we did get paid by certain 
£ antandante:, - So it, doesn't surprise me. 
6 | “9. I take it then you differ with the statement 
: 1 of Mr. Victor, and this is not a statement he corrected 
. a. subsequently, on page 9, Paragraph 9 of his affidavit 
. | 9 |: that the work done by the troika on behalf of its own 
‘ a clients and all of the subscribers of plaintiffs were 
= u directly oe to David Berger PA's ability to negoti- 
: 12 ate this higher settlement fund at kuie cots te ci than 
~ 13 would otherwise have been possible, as well nn pehieedl 
: 4 in the ‘successful generation of the fund itself? 
A That is his opinion. I don't share that 


opinion. - Tt is not my opinion. I know that he didn't 


- have anything to do with the negotiations. I know that 


18 nobody had a ia to do with the negotiations relating to 
the class or the class settlement other than my firm. + yever 

8) had a discussion with Mr. Victor or anyone else except with 

. plainhiffs 

- 1 —" in my firm, cause anyone who — the defendants 
and the class in this settlement except Messrs. Goldberg 


and Specks, who had three class actions. 


I told them that in the summary judgment argu- 


ge er 8 RB 


ment that I was going to protect the interests of their 
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aa 


els Berger - cross tl 
clients because they had filed their suits only within € 
the period which was 90 days ater Judge Wyzanski's July, t 


1967 degree on remand. 


So in order to protect them I had to persuade a 
the Court of Appeals of the Second Circuit to go all the t 
way into September, 1968 as a cutoff date. 3 dia have | 


some early aLacneesnne + early in: the game when we eer, to 


work something out with the defendant, which were le unsuccesf 


ful; I had some discussions with Messrs. Gnisbery and 
Specks. - 


.Q Were you confident from the start that these 


what terms could be reached? 


class actions would he pniiad it was just 4 matter of - 4 
_A No. I certainly was not. I was trying | 


to persuade defense counsel to recommend settlement, and 
was not making any headway at all, really, until we got 


out of the argument and presentation of the class action 


matter before Judge Metzner. 


Q ine you stated previously that a vast — 
' An settlement ‘ 
of class actions result,after pretrial, and is that your 
view today? 4 


A I am sorry, you will have to repeat that ques 


tion. I didn't hear you. 


Q Are you of the opinion today that the vast 
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3 


14 
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- court? 
right now which are not settled. 


Mr. Berger? 


judge and jury? No. 


els Berger - cross | 91 
number of class actions are settled after so-called pre- 


trial prior to litigation, actual trial of the case in 
A I am aware of a number of them which are pending 


Q ‘Have you ever tried any class actions personally, 


A My firm has completed — 


Q. No, personally, sir? 
A What do you mean by trial? Have I gone to a 


~ 


But have I been prepared to? Yes. 

You want =“ name some of he. one I can. 
Q z want to know which ones you have tried? . | 
A I have not tried becauseg cases have been 


settled actually on the eve of trial. 
o That has been your experience in litigation, 


the cases have been settled on the eve of trial? 


A ‘No. The air pollution case is one in which 
‘I was lead counsel.. The judge certified two classes 
there, on the air pollution cases. The defendants got 


an interlocutory appeal approved under 1292(b) which was ! 


accepted by the Ninth Circuit. 


The Ninth Circuit overruled the judge with 
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14 
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els 


- trial in the last ten years? . , a 


Berger - cross : =e ool 


respect to his denial of a motion to dismiss and held ‘ 


that the plaintiffs in that case had no phadtaie So : 
there is an example of a Chane action where the class was t 
actually certified. after hot controversy, waves the class i 


; . action net : 
was never tacavbi tied where the’ aettel was not only ae | 


bat dismissed. I was going to try that case. 
THE COURT: Let me ask you something, I am . 


interested in this. How many class actions have gone “9 


THE WITNESS: I can give you —- 


THE COURT: Wait. I am asking you, Mr. Kind 
| | 


MR. KING: I believe three, your Honor. 
The potato case in Idaho; the Cast Iron soil Pipe case 


in Alabama, and there is one other case of small nagnitudd 


in California that I am aware of... i 
THE COURT: Are you aware of any others? 
: Knuth | 
THE WITNESS: Yes, Sir. The Garnmute case 

in the Third Circuit went to trial. The plaintiffs lof 


‘The poligdy Madison. case went to trial, was on trial for 
approximately ll weeks, and then was settled. 7 

There was a case, a 10(b) (5) case I believe 

before Judge Mansfiled, in the Southern District of New 


York, verdict for defendant. A.class action. 
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Q Mr. Berger, this Third Circuit case you FE 
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3 


that. My yecallectyen is it had to do with an alleged 


trial, and the defendants won. 


els Berger ~ cross 


described, or you described the name, would you describe 


it more fully? Is it an antitrust class action? 
A Yes. 
Q What were the basic allegations? ; 
“A I don' t remember that. — t we have to review 


antitrust violation committed by certain milk purchases or 


producers. And the case went to the Third Circuit on 


a class problem; it was certified as a class; went to | 
' 


Q How about the Dollgy Madison case? 
A ‘There was a 10(b) (5) class action security 
case. | 
Q That was not an antitrust case? - “ 
A No, but that was a class action case, though. | 
Q Getting out of the realm -- | 
A The Cast Iron Pipe was a class action antitrust | 
eis: 
Q° I commented on that. 


MR. accu Fi ati Honor would like to know | 
} 


the results oS the Cast Iron Pipe case or the Potato case -~-| 


THE COURT: Go ahead. ; “i 
Q Getting outside of the realm of class actions, | 
| 
| 


has there been any jury case you tried in the last decade? 


(See. 


els. Berger - cross 


A ..: Yes. 
Q would you identify it. Any antitrust jury, 


— om 


5 A Not antitrust. I tried two jury cases 


os 


‘§ around the time when I filed this complaint. They were 


7 ee in the State Courts in Philadelphia, our Court of Common 


- 8 | —e which is the equivalent of the Supreme Court of seul 
2 eles ee | Oe dare | 
é 10 Q Did they deal with business torts or were they, 
~ under the Pennsylvania antitrust laws? | L 
: 2 * No, they weren't. They were real ontebe | 
transactions, both of which I got verdicts. Now Phe g 
4 : THE COURT: wait. That's all seal were asked. 
15 - | Q What role did you play in Pere ouene ee your i 
| 16 time in this case? , - i; 
W + A The role I played was to ask Mr. Montague to 


review all of our records, including but not limited to 


-transcripts, time records, travelogues or travel vouchers [f 


ms 
and notes. And I asked him to be very, very neneatined 
21 in doing so. I asked him’ to compile all the information 
22 and he did it. And when he did it he went over Lt wif 
23 i me and I approved it. 4 
2A Q Speaking to the time to which Exhibit 3, your 
25 eftidavit = i 
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‘set forth in Paragraph 2, namely the information and belief 


‘records plus transcripts, plus notes, plus travel vouchers 


Berger - cross 


A. *~Which affidavit? 
Q Exhibit 3. 


A Which affidavit? 

THE COURT: He says Exhibit . 
THE WITNESS: Z —_ your pardon. 

Q Sworn to October 30, '75. You state in 
Paragraph -- in several paragraphs, 2, 3, 4, that the matters 
set forth in the Montague affidavit are correct to the best 
of your knowledge, information and belief? 

A That's right. | 


Q What ‘role did you play wit.. regard to the matter 


assertion as to the. time.claim.for .you? 
A Just as I explained. I asked Mr. Montague 
to calculate my time, and to do so on the basis of all the 


records we had in our office, including. the. daily time 


and various other pleadings; and everything else that we 


had. 


Q When was this done, Mr. Berger? ‘ 
A. Well, it was done -- you mean this affidavit? 
Q When was the time reconstruction made for you 


to which you attested this affidavit? 


A Well, the time that is set forth on page 9 in 


S61 


10 


Berger - cross 


els 


Mr. Montague's affidavit. 


Q Was it approximately -—_ i : 
Be as That was done, I think, around March of 1972. i : 
Q Was that, approx-mately che same period of tind ; 
when you reconstructed one time, when: ee: firm recon- ft 
‘structed the time for you for the etasbing fisvases - 
litigation? | Se | te é : 
i A iI think so. , is Oe ; - 7 | 
Q In your deposition in the plumbing fixtures 
' litigation you specifically testified, in fact you f 
rolunteered that Mr. Montague, and rT am sisedidinas from Line fj 
‘16 on page 78 -- . | | i 
7 MR. SPIVACK: Excuse me 2 nibeakie: Mr. King. 
Let me take a look at it. . ‘St th ei | 
| (pauses) | | | & 
Q You specifically stated that Mr. Montague didn't 


| consult with you in reconstructing your time in that case 
at approximately the same period of time as your time was | 
reconstructed by him ea you in this case. Why ¢id a 
pave two tee ecanle rules of thumb or approaches? 

A I don't recall that particular testimony. j 

MR. SPIVACK: Your Honor, I object to that. i 

I think per witness. should. be. allowed. to. read the page : : 

5 
a 


before and that page, because it's quite clear -~- 
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10 

.* _ the figure of 256.55 hours. this was in the Plumbing 

2 ‘anh you were trying to make a point about this 

3 | explicit figure, and I said he didn't consult me and I 

14 didn't consult soda as to whether 256.55 should be the 

‘figure. That is ecco -L — by that. i 

16 | I meant — he calculated that based on ue 
v7 calmeiatons that were made in the manner in which I have 
18 new testified. | 

19° Q . In this case you consulted at the same period 
sn of time with Mr. Montague? 
21 A We did the same practice here as in that case. 
2 I never said to Mr. tonkeous in this case, put down x number 
8 of hours for this category or ¥ hours for that category. 
“A Ali. £ sand to him was, review all of our records and do. 
95 what is the correct way to come up with the best calcula- 


Berger - cross 


I don't recall that testimony. 


THE COURT: You read it. 


Mr. Berger can 


You may step down, Mr. Spivack. 


° te 


(Pause.) 
Q -You were asking me about a figure kad 256. $5 


' hours, and I was trying to explain ‘to you how rene explicit 
figure 


f£igate was arrived at. And I said Mr. Montague 


ere ‘ae figure. T didn’ t tell him to come up with 
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els Berger ~ cross 
tion of my time. | | : ne “) . 5 | 

That would be to Signe the easiness f 
elnnniess hotel 


court appearances, trav 


‘sheets, transcripts, 
se various matters hele 4 


‘of meetings, pleadings, all of the 


= . 


we had in our office. 


. a 


Be 


_ But I didn't elt him how nay hours to ai | 


so I Herinued. ices 1 


That is| what I meant. 
I did i the Plumbing casey 


anything. 
same practice in this case as 


MR. KING: I have no further questions. 


THE COURT: Any pedieantis 
REDIRECT EXAMINATION ee ey : a5 lit 


BY MR. SPIVACK: 


ever represented the Port of New Yor! 


oe 


a | _ Have you 
Authority? 
A Yes. 


Q In antitrust matters? 


A Yes. 


Have you filed complaints on their behalf? 
cemambar: 


Q 
A that I can pembex. 


I filed at least one 


have filed more than one. - 
Q Who was the general counsel for the Port 


Authority in 1968? 
AR .°.:SO¢Mre.s«<OSidney Goldstein. 
Burglar 


2 pid Mr. Goldstein discuss the Bexger Alarm 
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t els 
Matter with you? 
3 | A He may have, but I believe the discussions 
4 we had with the law department of the Port Authority at that 
5 time were conducted with Mr. Nathaniel rensterstock. | 
6 as "Those Jd deentabe had nothing to do with Mr. 
|| Robinson; they were direct discussions between Mr. 
8. Fensterstock and your firm? : 
a A Yes. : ae ae ihe wey ee 
10 Q At — time tant: Mr. Fensterstock worked for 
at the Port authority? . i a 
A Exactly, San vee ae 
Q ‘Based on your paps eree Mr. nen is it 
14 common among plaintiffs’ eteoninys at the antitrust bar to | 
circulate among themselves complaints that _— have 
drafted 
weeeived? 
1 A It certainly is not uncommon. We have 
received many requests which we normally honor and, on the : 
19 other hand, we have made requests of other counsel to send 


20 us copies of their complaint. 
21 : MR. SPIVACK: Nov further questions. 
a THE COURT: You may step down. 
23 | (Witness excused.) 
2% | THE COURT: Do you have any other witnesses or 
ys) | do you want to wait until after lunch?. 
| 
| 
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MR. SPIVACK: I have no other witnesses, 


your Honor, but I re sieiasks to offer two letters. One ia 
‘the letter from Mr. Brislin to Mr. King on April 37,5. E9TS,% 
notifying him that Judge Metzner ee hold a hearing in | 
september, '75, telling him if he wanted wise discovery, a | 
should begin. - : | 


I would like that marked Plaintiff's Exhibit afl 


for identification. Leg oa i. | 


“= 


(Plaintiff's Exhibit 8 was received in 1 


THE COURT: Any objection? 


MR. KING: No, your Honor. 


evidence.) : ‘a - 

MR. SPIVACK: Another one is a letter —— 
Mr. Brislin sent to Mr. King on October ee 75, reaffirningl 
" that the time records were available if Mr. King wanted a | 
examine them. I withes ‘that as pieiauee?'s Exhibit 9 
for identification. | l 

THE COURT: Any weaeekiun 

MR. KING: No, your Honor. 

(Plaintiff's Exhibit 9 was received in 

evidence.) ; 
MR. SPIVACK: That's all I have, your Honor. 


MR. KING: Your Honor, I have four exhibits 


which Mr. Spivack indicated that he has no objection. 


e 2°): 9e 
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- 


g y. One is a November 6, 1975 letter to Mr. Brislin, which 

3 would be Cc. | 
a | % | (Defendant's Exhibit C was marked for | 

| 5 identification, ) | | 

xX. 6 | ; MR. KING: The second is a oe 35 1975. 

i 7 _ letter to this Court from William Simon, which would be D.° 
| a ae ~ (Begendant's Exhibit D was marked for | 

2,9 og identification.) | | | . 

: 10 MR. KING: the next etait is a September 25, 
q g 3 “u 1975 letter from the Court to all counsel, which would be z.! 
i a | (Defendant's Exhibit E was marked for | 
13 identification.) 
a ee: 4 | | MR. KING: the last exhibit is a a chart dated | 
| January 10, 1975 entitled Most Favorable Gubseriber 


Settlement Basis Applied to Pending Cases. 


17 ‘HE COURT: Is this the one that is attached to 


| this? 
b a Any objection? 
20 MR. SPIVACK: No, your Honor. 
f , ee é' (Defendant's Exhibit F was received in 


evidence.) 
MR. KING: We have nothing further, your Honor. 


THE COURT: The matter is then marked 


g 
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| | meee 8A 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Yes, Mr. Simon. 
MR. SIMON: I asked if ‘ein was going to be 4 
any oral argument oF coy wenkoenied briefs. 
THE COURT: I see no amish for it. I nal 
had your briefs submitted in advance of this hearing. A 
I have listened to the testimony, wa all the testimony | 
available to you when you submitted =P briefs. | 
MR. SIMON: As I abd parr ren we don't want di 
write any. briefs that your Honor doesn't mane to vent, a: | 


o } 


I.think there's a great deal nat we neath (Aghment on to 


this Court baa ciate help the Couet in -- 


| THE COURT: You had sufficient tingto submit | 

that on October 31st. | You knew what. the aia was a | | 

to be. That is owing I fixed a date for briefs. , i 

MR. SIMON: z just want the email to be pat 

that we think there is a great deal that we could bring | 
be helpful. . s 

THE COURT: And I want the record to be awe 

you had ample opportunity to dw that before this hearing. i 
MR. SIMON: That’ is not true. : 

THE COURT: That is true. fl 


(Time noted: 1.05 p.m.) 
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WITNESS INDEX 


Name : _ Direct Cross Redirect Recross 
H. Laddie Montague, Jr. 2 3 
Herbert B. Newberg 27 oo: 0Cti“ “( ‘ak 


David Berger ~~ 33 . a9 ' 98 


EXHIBIT INDEX 


: i In 
Plaintiff : Identification Evidence 
2. | Bo Se ao 
3 ee 53 “a * 
4 54. 55 
5 5a > 56 
6 57 57 
7 58 58 
=f aes 100 
Bay Fair - 
A 39 
Defendant 
A 51 
B 7 (a 
e LOL 
D 101 
E LOL 
F 101 


OUTHERN DISTRICT COUR EPORTES OURTHO 


: 


fe anne ne nee ae meemeninimnbomcmarammamtatts wmaewes wee + ~ 
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Appellate Procedure, ie i 


| amended as follows: 


IN THE UNITED STATES COURT OF 
FOR THE SECOND CIRCUIT 


GRINNELL CORPORATION, et al. s 


BAY PAIR SHOPPING CENTER, : 
Claimants, 


Appellants. 


STIPULATION CORRECTING 
RECORD ON APPEAL 


| 
| parties, by their undersigned counsel, that 


the Record of Proceedings Dated November 10, 


"1266 Locust Street” should read 


APPEALS 


76-7252, 
76-7253 and 
76-7254 


’ pursuant to Rule ll(e) of the Federal Rules of 

s hereby stipulated between the 

the Transcript of 
1975, included 


in the Record heretofore filed herein, be corrected or 


"1622 Locust Street”. 


“Nerberg" should be "Newberg". 


A comma should be inserted after 
the word “belief”. 


A comma should be inserted after 
the word “that” and after the word 


“records”. 


"broad" should be 
"a sort” should be 
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“routine” 


“the sort". 


and 


ciecmcorehaneretasceeslnieeints amass acceaammaneenitetinnetltt te Ante 


ene came mee he atmnlis semi sanetnt  hatn e 


ee 


—————— 
———— 


. 


Page 1 
Line 


Line 


Line 


Page AZ 
Line 


Page 14 
Line 


Line 
Page 15 
Line 
Line 
Page 16 
Line 


Line 


Page 17 


Line 
Page 18 

Line 

Line 


Line 


Page 22 


Line 


Page 24 


Line 


2 


15 


16 


16 


23 


14 


19 
21 


iL 
21 


21 


an 108 


The word "for" should be followed 
by the word “it”. 


The word “in” should be inserted 
after the words “you know,". 


A period should follow the word 


"orders" and a new sentences should 
start with the word ““he”. 


The word “in" should be "on". 


“ehat® should be “then”. The word 
“may” should be inserted after the 
word “they”. 


"in" should be omitted. 


"corres-ondence" should be “corres- 
pondence”. 


“H" should be "J". 


"even" should be “either”. 


"that" should be inserted before 
"would". 


"was" should be “were". 


whe first word “period” should be 
omitted. 


"tme" should be "time". 
A comma should be inserted after the 


word “coming” and after the word 
“happened”. 


"committee" should be inserted after 
"action". 


"evident" should be “evidenced”. 


871 


2 


| Line 13 -- 


{ Line 19 -- 


Ss 
res 
3 
® 
is 
‘ 
‘ 


| Line 12 <-=- 
\ Line 19 -- 


Line 13 -- 


see TSS 
t 
| oad 
te] 
i) 
| cond 
be 
i) 
i] 


~ 
f& 
® 
> 
w 


Line 21 -- 


Line 22 -- 


Line 18 -- 


{| Line 19 -=- 


"or" should be "of". 


"was" should be “were”. 
"favored" should be “vague”. 


"look" should be “looking”. 


“accurately” should be “actually”. 
"c" should be “fee”. 

"Cc" should be "fee". 
"wel" should be “well”. 


A comma should be inserted after 
"participated". 


"and" should be "in". 
“special” should be “commercial”. 


“co-ment" should be “comment”. 


"hourse” should be 


Should read "because the competitors 
wanted 5-A not independent”. 


Should read "of 5-B. They were 


going. - - 


Should read "MR. SPIVACK: 
Berger. . .” 


Mr. 


“Rose" should be "Ross". 


"exhibit --" should be "Exhibit 6". 


"Rose" should be "Ross". 
"€irst" should be "firm" and a 
comma should be inserted after the 


word “firm”. 


| 


| 4 
| 
rx 


Line 


Page 58 
Line 


Page 60 
Line 


Page 62 
‘Line 


Page 63° 
Line 


Page 65 
Line 
Line 
Page 66 
Line 
Line 
Page 67 
Line 
Line 
Page 68 
Line 
Page 69 
Line 


Line 
Line 
Page 71 
Line 
Line 
Page 73 


Line 


wo 


20 


43 
20 


2o 


"#irm" should be “firms”. 


A comma should be inserted after 
the word "Lord". 


"die-" should be "dis-". 
"as" should be “is”. 
“payable” should be “paying”. 


"Now" should be “No”. 


“recover” should be “cover”. 


"class's" should be “classes'". 


"class" should be “classes”. 


"don's" should be “don't”. 


"feel" should be "fee". 
"you" should be "You". 


A comma should be inserted after 
"action", the word "a" should be 
omitted, and “action” should be 
“actions,". 

"That" should be "There”. 


"beforre” should be “before”. 


"“beliefe” should be "believe". 


“connects” should be “corrects”. 


A period should be inserted after 
the word "essential". 
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“Rul3" should be “Rule”. 


Line 3 -- “application discovery" should be 
transposed to read “discovery appli- 


3 
i 
| cation". 
\ “hey” should be “they”. 
| i Line 13 -- “schedule” should be "scheduled". 
| Page 81 
“4 Line 6 -- "of the" should be “by other". 
i Line 9 <-- “they” should be “there”. 
4 | 


Line 5 <-- A period should be inserted after 
a the word “obvious” and a Jiew sen= 
i, tence should begin with tre word 
i "hat". 
iu 


H Line 10 -- “becasue” should be "because". 


i Line 23 -- A comma should be inserted after 
the word “before”. 


| Line 2 -- "He" should be "We". 


H Line 16 -- The word "a" should be inserted 
| after the word “for”. 


23 -- “wheres” should be “where” and "any- 
wheres" should be “anywhere”. 


t 
p 
te | 
e 


Line 12 -- “settle” should be "settlement". 


Line 25 -- “38 million” should be “$50 million". 


1 Line 19 -- "I" should be inserted before 
"never". 


i Line 21 -- "defendants" should be “plaintifés". 
ih 
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5 


Line 24 -- "defendant;" should be “defendants;". | 


Page 87 | 
| 


cena enone: sean tne Aion oct 


Dated: 


"defendant," should be “defendanzs,". 


Line 21 -- "in settlement” should be inserted 
after "result". 


Line 16 -- “becauses” should be "because". 


Line 6 -- "actual" should be *action” and the 
word “not” should be inserted after 
“only”. 


Line 18 -- "Cannute"” should be "Knuth". 


Line 20 -- “Doliey” should be "Dolly". 


Line 12 -- "Dolley" should be “Dolly”. 


Line 9 -- “figute” should be “figure”. 


Line 20 -- “rember” should be “remember”. 


Line 25 -- “Berger” should be "Burglar". 


Line 16 -- "received" should be "drafted". 


Line ll -- “ocmment” should be "comment". 


Line 13 -- "tim" shou!d be “time”. 


New York, New York 
July , 1976 


Counsel for David Berger, P.A., 
Counsel for Class Representa~ 
tives - Appellee 


HOWREY & SIMON 


875 Counsé £ ay PE¥E Sho ping 
Center, et al., ~ 
Claimants - Appellants 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


68 Civ. 4026 


CITY OF DETROIT, et. al. 
(B.D. Pa. Civ. 68-1478) 


t 
tf 
3 
3 
$ 


Ve 
GRIMNELL CORPORATION, et. al. M 19-92 
= TTPO 
68 Civ. 4028 
(B.c. Pa. Civ. 68-1489) 
Ve ; 
GRINNELL CORPORATION, et. al. 


a meanest onsets meiomne eee 
1228 VINE STREET BUILDING, s 68 Civ. 4027 x 


INC. (B.D. Pa. Civ. 68-1479) 


| 

i 

1 

{ 

4 

} 

i 

} 

i 

| 

| MANHATTAN-WARD, INC., et.al. 

| 
iz 
{ 
! 


es 06 of ce 


Ve 


GRINNELL CORPORATION, et al. : 


“ee 


COMMONWEALTH OF PENNSYLVANIA : ‘ 
| COUNTY OF PHILADELPEIA : 


AFFIDAVIT 


H. LADDIE MONTAGUE, JR., being first duly sworn 
according to law, deposes and says: 

t. I am submitting this affidavit to classify 
and describe the time expended on the. above-captioned 
litigation since its inception through Octeber 9, 1975 
by attorneys in the firm of David Berger, P.A., Attorneys 
At Law (“the Berger firm"), including its predecessor, now 


Cohen, Shapiro, Polisher, Shieknan and Cohen (formerly 
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Cohen, Shapiro, Berger, Polisher and Cohen). I will further 


describe the status and experience of the individual attorneys 


involved and the normal billing practices of our firn. Lastly, 


I will describe the current gtatus of this litigation and the 


settlement. 


A. fIME RECORDS OF THE BERGER FIRM 

2. The time records of the Berger firm have been 
compiled and reviewed pursuant to my supervision and direc- 
tion. I have also consulted Herbert B. Newberg concerning 
these time records. 

3. Until September of 1970, Messrs. Berger, . 
Montague, Newberg, Schambelan, Lerner and Rodos were with 
the firm of Cohen, Shapiro, Berger, Polisher and Cohen 
(hereinafter “Cohen eirm"). For all periods relevant to 
this litigation up until September, 1970, iin peaneiae of 
attorneys at the Cohen firm with respect to recording time 
expended was for each attorney to i time records, usually 
to be filled in at the end of each day (if circumstances 
permitted) or at the end of each week. These time records 
set forth the case worked on, the time expended and included 
a generalized code for the type of activity involved. 
Sometimes a description of the work was given. These tine 
records were then recorded and logged on 4 computer system. 

4. In September of 1970; David Berger, Herbert 
B. Newberg and EH. Laddie Montague, Jr. separated from the 
Cohen firm and formed David Berger, P.A. (then consisting of. 


five attorneys). There was a period of time after this 


LL 
*/ 8h. Schambelan and G.J. Rodos also left 
the Cohen firm and joined David Berger, P.A. 
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n when no uniform procedure for maintaining cime 


*separatio 
However, commencing sometime in 


records was established. 


February, 1971, daily time record forms were 6S 


lable for use by all attorneys 


tablished and 


avai of the Berger firm. From 
ds (where possible) oF 


that time forward, daily time recor 


secords were to be maintained by each attorney. 


weekly time 
copies of these time re 


cords have been maintained and are 


available. During the period September 1970 through February 


1971, individual attorney's time records are sporadic. 


Other lapses in time records, 4#@ any, will be described 


infra, in relation to each individual attorney's records. 


S. ALL of the time identified on Exhibits “A" 
® 


through “F" annexed hereto and hereinafter described, was 


taken from the various time records previously described, 
't 
with the following exceptions: 


(a) Where time records of one attorney reflected 


that another attorney also worked on this case on a particular 


date, credit was also given for the other attorney's work $0 


e 


reflected. 
(b) Where court appearances reflected an at- 


cipation, but there is no existing time record 


eorney'S parti 
time was reconstructed and 


evidencing that participation, 


included on the exhibits. 


(ec) With respect to Mr. Newberg, his time was 


or the period November, 1970 through March, 


kept no daily time records for 


reconstructed £ 


1972, during which span he 
this case. 


I 
*/ «She cour’ in Lindy Bros: 382 F. SUPP. 


1974) and in Grunin v. ocnecerna 
(IHOP) M.D.L. No. 7) (W.D. Mo-, Oraer ot JULY ne T3975) 


accepted t 
in the manner in which Petitioner has recor 


reconstructed its time herein. 
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an attorney '$ 


(a) Where a meeting is reflectec in 
notes OF on his calendar or exavel youchers, put where there 
encing that participation: 


is no existing eime record evid 
exhibits. 


eed and included on the 


eime was reconstruc 
een included more than 


| 6. wo time recorded has Bb 


ended one nour of 
pour of time was 


once. FOF {instances yf any attorney exp 
ents, only one 


work on pehalf of twenty eli 


recorded. ; 
7. (a) qnrough ectober 9, 1975, the rocal time 
expended by the Berger firm in the prosecution of this class 
action Litigation is as follows: 
\ (i) BY arcorneys: Hours: 
\ ‘t 
pavid Berge= 634.30 
gz. Laddie Montague, Jr. 1585.50 
Herbert 5- Newberg 697.59 
Harold perger 16.79 
Alexander Frey . 3 113.00 
warren D- Mulloy . 13.75 
Lerne= 23.50 
\ H. Le Schambelan 44.45 
\ J. R. Lally ¢ 44.00 
\ a. Ce Meredita 47.25 
‘ Le parrack 4.00 
\ ZB. De Greenburg 306.75 
, Gd. RodOS 40.50 
1 M. G. pavidott 3.00 
' p.C. cohen 32.00 
{ B. shaw 10.00 
B. K. Cohen 1.50 
; TOTAL: 3577.75 Hours 
4 
' (ii) B paralegals 918.60 Hours 
\ (iat) By ceztbties public */ 
' accountants? 1653 Hours 
partners: 160 Hours 
supervisors: 219 Hours 
associates: 491 Hours 
792 Hours 


e/ annexed hereto 43 Exhibit "ct are true and 
correct copies of two ubmitted bY 
petitioner has not. 


Heffiler & company, C.P-A- 
to date, Seen reimbursed for any of these costs: 


~ 
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{b) It is estimated that an additional 400 hours 


will be expended by attorneys and an additional 750 para- 
legal hours will be expended. 

(ce) Of the total of 3577.75 attorneys’ hours 
expended through October 9, 1974, 2995 hours or 83.7% were 
expended up to and through the Court of Appeals' decision 
affirming this Court's approval of the settlement: 


HOURS UP TO HOURS AFTER 
ATTORNEYS 3/14/74 and % 3/14/74 and % 


David Berger 427.3 (80%) 107 (20%) 


H.L.Montague, Jr. 1323 (83.4%) 262.5 (16.6%) J 


Herbert B. Newberg 697.5 (100%) of (0%) 


Other Attorneys 547.2 (72%) 213.25 (23%) 


A, nl 


TOTALS: 2995 (83.7%) $82.75 (16.3%) 


cr 


¢ 


This includes an estimated 1.00 hours concerning 
the fee award proceedings and 300 hours for 
settlement procedure and administration. 


8. Except for the time set forth in paragraphs 


Exhibits "A" through "F" set 


n daily chronological order by Messrs; 
BY 


Frey and Greenburg 


13, 14(b)- and 15(c) infra, 


forth the time expended pa 
H. Berger, 


rize the time 


David Berger, Montague, Newberg, 


9. ft have attempted to catego 
cases in 


expended by Petitioner in the prosecution of these 


the following categories: 
(a) Pleadings and Motions: 
This category includes drafting, F 
motions dealing with the 


eviewing 


and filing of all pleadings and 
cedures involved in this Litigation. 


merits and pro 


(b) Discovery: 


This category includes all time expended, in 


* 
drafting and reviewing interrogatories and Rule 34 requests; 
responding and objecting to defendants’ interrogatories; 


ing and analyzing documents produced pursuant to Rule 
and independent factual investi 


ces and Preparation: 


inspect 
gation. 


34 requests; 


(ce) Court Appearan 


This category ineludes all court appearances 


and conferences and preparation therefor, except it does not 
include appearances and matters relating to either the 
from the Order approving th 


It does include the court 


appeal e Settlement or to the fee 


award or appeals therefrom. 


appearance and preparation relating to the appeal of the 
statute of limitations issue. 
(4) Settlement Negotiations: 
iations 


This category includes all negot: 


relating to the settlement, ineluding the terms of the settlement 
and the settlement agreement, and all preparation necessary 


for thes negotiations. 


————— 


epresent 92.6% of che total 


x/ These hours Das 
attorneys' 


hours expended Petitioner. 


$1 


| 
{ 
| 
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(e) Settlement Procedures: 
This category ineludes time expended on 


drafting and/or preparation of legal documents for the 


approval of the settlement by the court, including but not 


Limited to: drafting the settlement agreement, drafting 


settlement orders and forms of notice, preparation ef motions, 


answers and legal briefs either in response to papers filed 


in the District Court by objectors to the settlement oF in 


support of the settlement. It also ineludes such activities 


as drafting and obtaining approval of the Final Judgment 


approving the settlement and dismissing the defendants from 


this action. It also includes work performed with regard to 


subsequent notices to the class, subsequent settlement; ; 


Orders submitted to the Court for approval, conferences with 


the Court and Special Master concerning procedures for 


resolving challenges to statements of claim, and the drafting 
of all notices, affidavits and other documents (excluding 


legal priefs) necessary for the resolution of those challenges 


to statements ef clain. 
(f) Settlement Administration: 
This category involves time expended in the 


administration of the class action. It includes, but is 


not limited to, the following: establishing 4 uniform 


precedure for reviewing and investigating claims; establishing 


criteria and guidelines for objecting to oF challenging 


claims; review and investigation of claims; responding to 


telephone calls and written inguiries from class members 
and/or their attorneys; reviewing requests by claimants 
for review of challenges) and conferences (by telephone or in 
person) with claimants attempting to cure any challenges to 


claims. The ministerial portion of the work relating to 


settlement naministration was performed by paralegals under 
the direction and supervision of attorneys in che petitioner's 
firm. Mathematical analysis of claims and mathematical 
calculations were performed by certified public accountants - 
ghe work of attorneys was primary Limited, wherever 
possible, ba) decision making functions 9F functions requiring 
the exercisé of legal judgment. 

(g) Zee Application: | 

This category jneludes all time expended by 

petitio:.eF with regard to all matters relating t° petitioner's 


request for a fee award, appeals rherefrom and renand pro™ 


ceedings. This inciudes all petitions and affidavits, 
memor?..da and priefs. court appearances and preparation 


celating to a fee awart. 


Se 


h) priefts and Legal Research? 


his category involves all legal research and 


O 


| 


Legal writing Zor all aspects of this Litigation: except it 
does not {nelude eime expended in connection with the eppeal 
from the settienent approval py the pistrict court oF in 
connection with any fee matters. It does jneLude legal research 
ana writing in connection with the statute of Limitations 
appeal - 
(4) appellats proceeéings after Final Judgment: 
This category velates solely *° eime expended 
on penalf «f Appellees in the 4PP 
court's ginal order approving the settiement. 
ali legal research and writing ana court appearances and 
preparation directly related t° the settlement appeal. te 
does not include cime expended relating eo the statute of 
Limitations appeal oF to the fee appeal. 
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(4) General: 
this category covers crime expended relating 
to general preparation: correspondenc?: telephone: file 
review, conferences with other plaintifts' counsel oF within 
the Berger firm and time not otherwise specifically allocated. 
10. Exhibit 2" annexed hereto is > compilation 
by me of che following informatioa relating to time expended 
ehrough october 9, 1975: 
(a) gotal tine of arrorneys of che Berger 
firm as 4 group by category of activity: 
(b) gotal time of paraprofessionals of the 


Berger firm as 4 group by category of activity?! 
‘b 
(c) gotal time spent by each attorney *S to 


and 


each category of activity - 

11. At ali times, pavid perger was the attorney 
within the Bperge= firm in charge of this Litigation and was 
responsible for all decisions of strategy and tactics made 
in this case in conjunction with Messrs- Montague and/or 
Newberg - Moreover: all settiement negotiations were conducted 
py Mr. Berger. ) 

12. annexed hereto as Exhibit eax" is a schedule 
of Mr. perger's time expended in this Litigation ehrough 
october 9: 1975 and Listed in accordance with the standards 
set forth in paragraph no. 5, supra. 

pavid Berge=. until april, 1972, aid not regularly 
maintain contemporaneous eime records. thereafter - ne did. 

The time recorded for Mr. Berger in exhibit "Ke 


is for eime oF events set forth in eime records OF evidenced 


ll | Except for the additional time Listed in q13, infra. 
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by and reconstructed from court appearances, notes from 
meetings, calendar entries or expense youchers. 

13. In addition to the time listed in Exhibit "A", 
the following is a conservative reconstruction of time expended 


| 

\ 

| 

| by Mr. Berger on particular matters relating to this Litigation, 
j 

{ 


for which no tine sheets, court appearances OF notes of meetings 
are available: 

o (a) Pre-complaint investigation: 10 hours 
(bo) Summary Judgment Briefs: 10 hours 
(c) Brief Contra AFADEL Motion 
to Dismiss: 1 hour 
| (a4) Preparation and Review of 
i initial class action brief 
(filed January @, 1971); 10 hexwrs 
| (e) preparation and Review of e 
i Reply Class action Brief 
: (filed March 31, 1971): 15 hours 
(2) Drafting of settlement . 

agreements, negotiations ¢ 
} by eelephone: % 16 hours 
4 
; (g) Preparation ana drafting 
i of Response to Motions’ 

and Briefs of Objectors 
to the Settlement: 16 hours 
H (h) Settlement Administration 
: (Class Action Committee) : 15 hours 
i (4) Miscellaneous conferences, 
' telephone calls, correspondence 15 hours 
TOTAL (a) through (1) 96 hours 


The foregoing time was reconstructed by Messrs. 
pavid Berger and Montague sometime prior to April, 1972. 
In performing the reconstruction, Messrs. David Berger 
and Montague reviewed various files in this Litigation 
and reviewed their activities generally in this Litigation. 


of the Coes in IKOP, supra, accepted time which was 
reconstructed in the manner in which Petitioner has 
reconstructed its time herein. 
*-§85 
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14. (a) Except for the time listed in 414(>)- 


infra, Exhibit "B" annexed hereto is a schedule of time 


expended by H. Laddie Montague, Jr. in this Litigation. All 


time listed in Exhibit "3" was taken fro 


records maintained by Mr. Montague in the manner described 


in paragraphs 3, 4 and 5 (a) (b) and (4), supra, except as 


described hereinafter. 
(b) Mr. Montague'’s time records indicate that 


there are gaps in time when he dia not fill out formal time 


recoras. For example, during october, November and December 


1970, and January and part of February, 1971, Mr. Montague 


did not maintain formal time records. However, for some 


days during that period, he kept very informal time records, 


some of which are not as complete in informational detail as 
formal time records. For certain limited periods, therer 

‘'b 
were no time records maintained at all. For instance, there 


are no time records, formal or informal, for Mr. Montague 


during the periods December 3, 1970 to January ‘8, 1971; duly 


g, 1971 through October 3, 1971; and October 8, 1971 through 


December 14, 1971. For these periods, ‘Mr. Montague ey 
* 


conservatively reconstructed the time expended by hin on 


the matters indicated: 


(4) Initial Class Action 
Brief; 


(ii) Drafting Settlement Orders 
Nos. 1 and 2 and Class 
action Notice? 


(444) Drafting Settlement 
Agreement; 


(iv) Preparation for Hearing 
of November 24, 1971 for 
preliminary approval of 
Settlement and approval 
of form of Notice to 


Class members; 10 hours 
® 


m time records or other 


10 hours 


‘30 hours 


15 hours 


inl 


TOTAL: 65 hours 


iy The court in IHOP, supra, accepted time which was 
reconstructed in the manner in which Petitioner has 
reconstructed its time herein. 


i f These hours are in addition to the time set forth on 
Exhibit "B". ° 886 
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15. (a) annexed hereto as Exhibit "c-1" is 4 
schedule of tine expended by Herbert B. Newberg from 1968 
through october, 1970 and for the month of April, 1972 in 
ehis Litigation. All time through october : 1970, was taken 
from time records maintained by Mr. Newberg in the manner 
described in paragraph 3, supra. The time for April, 1972, 
was taken from tine records maintained by Mr. Mewberg in the 
manner described in paragraph 4, supra. 

(5) The computer print-out for tine recorcs 
maintained at the cohen firm for Mr. Newberg shows time 
expended bY him through october 31, 1970, in the above 
captioned actions to be 146.5 hours. pm true and correct 
copy of the computer print-out through october 31, 1974, is 
anrexed hereto as Exhibit ec-2". However, petitioner has 
only been able to find at the cohen firm back-vp sheets 
during this period for 128.5 hours. The additional 18 hours 
have been chaszsged to the category of "General" time. | f ae 

(ce) Prom November, 1970 ehrough March, 1972, ME- 
Newberg aid not maintain daily time records. However, in 
April, 1972, he reconstructed on a monthly pasis the time 
expended by hin during that period by reviewing his work 
files, pleadings and briefs’ files, correspondence files, 
calendar and other relevant documents. (See Affidavit of 
Herbert p. Newberg, Esquire, dated October 9, 1975. filed 
concurrently herewith.) 

i 16. annexed hereto as Exhibit ep" is a schedule 
' of tine expended by Harold Berger in this Litigation. 

17. Annexed hereto 43 Exhibit "E" is a schedule 
of tine expended by professor Alexander 8- Frey in this 
Litigation. 
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of time expended by Earl D. Greenburg in this litigation. 


18. Annexed hereto as Exhibit "F" is a schedule 


B. STATUS OF THE BERGER FIRM 


] 
i 
i 
19. David Berger, P.A., Attorneys at Law, is a | 
professional association or corporation. It was formed in 
September, 1970 by certain attorneys in the Cohen firm. @ 
Since its inception, its executive committee, who are the 
equivalent of members of the firm in a partnership, have | 
been Mr. D. Berger, Mr. Montague and Mr. Newberg until he left 
the firm in 1972. Former Judge Harold Berger has been a : 
member of the Executive Committee since he joined veetuiean | 
ex's firm in 1972. Warren D. Mulloy and Leonard Barrack are 
also members of the Executive Committee. | 
20. David Berger was 4 senior seetnat at the firm 
of Cohen, Shapiro, Berger, Polisher and Cohen, until he left | 
in 1970. ‘Yhereafter, he formed the peetenstonat Associaticn 
of David Berger, P.A. | 
Mr. D. Berger is an honors graduate o- the University 
of Pennsylvania (B.A. 1932) and its Law School (LL.B. 1936), | 
where he was ranked second in his class, was 4 member of the 
Order of the Coif, and editor of the University of Pennsyl- | 
vania Law Review. Upon graduation, he became assistant to 
Professor Francis H. Bohlen and was admitted to practice in | 
Pennsylvania in 1938. He was Chancellor of the Philadelphia 
Bar Association in 1963. He has served as a member of the Q 
i 
I 
: 


Advisory Committee of the Antitrust and Trade Regulation Report 
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ca cenemeren name oem 


(BNA) since 1964, 


States Supreme court Advisory Co 
af Evidence gince 1965. 


of philadelphia fro 


of the International Aca 


a1. Herbert B. Newber 


Shapiro, Berger, 


David Berger, P.A., in 1970. 


Executive Coo mittee. Mr. 


1972 and is now 
currently 


Licaticn. 


Mr. Newberg was graduated £i 


the University 


He received his law degree from ia 


1961). He was 


in 1962. Mr. Newbe 
city of philadelphia until 


the practice o 


cles relating 


22. 


Cohen, Shapiro, Berger, Poli 
partnership offer there to join 


as a member © 


writing 4 trial manual on © 


and has served as 4 member of the United 


mmaittee on the Federal Rules 


He was City Soliciter of the City 


m 1956 until 1963. He is currently Dean 


demy of Trial: Lawyers. 


g was & partner at Cohen, 


polisher and Cohen until he left to join 
There, he was @ member of the 


Newberg left David Berger, P-A. in 


the senior member of his own firm. He is 


stags acticns for all 
‘t 


rst in his class at 


of pennsylvania Wharton School (B.S. 1958). 


rvard Law school (7... 
admitted, to the Supreme Court of Pennsylvania 
rg was an Assistant city Solicitor of the 


1964 when he joined Mr. Berger in. 


f law. Mz. Newberg has published several arti- 


to class action Litigation. 


H. Laddie Montague, Jr. was associated with 


gher and Cohen and refused a 


David Berger, P.A. in 1970 


# the Executive Committee. 
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Mr. Montague was graduatec from the University of 
pennsylvania (B.A. 1960) and the Dickinson School of Law 
(LL.B. 1963) where he was & member of the Board of Editors 
of the Law Review. He was admitted to the Supreme Court of 
Pennsylvania in 1964 and to the courts of the District of 
Columbia in 1965. Mr. Montague has often Lectured on class 
action and antitrust Litigation to the Pennsylvania Bar In- 


stitute. 


23. The standing of Petitioner in guecesstully 
conducting major class action and antitrust Litigation is 
among the highest in the countty, 45 has been recognized by 


numerous Courts that have observed petitioner's work. . 


24. In the brass mill Litigation, Judge Fullam 
found concerning Petitioner and its co-lead eocusal in award=- 
ing the.r fee that “(Tike abilities and standing of petition~ 
ing counsel are very high.” philadelphia Electric Co. V> 


anaconda American Brass Co., 47 F.R-D. 857, 559 (E.D.Pa. 1969). 


25. In professional Adjusting Systems of America, 


Inc. V. General Adjusting Bureau, 352 F.Supp. 648, 651 \E-D. 
Pa. 1972), Judge Newcomer referred to Mr. Berger as “one of 


the most able antitrust lawyers in the country..." 


26. after a full evidentiary hearing on remand in 


Bros. Builders, Inc: of Philadelphia Vv. american Radiator 


Lindy Bros. Builders, Inc. of Phi) ia v. American Rad 
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& Standard sanit Corp.-: 1974-2 Trade cases q75,261 (E-D- 
pa. 1974). Judge Harvey found that Mr. Berger was 4 *nighly 
skilled and experienced” attorney and that the members of 
his firm “were Likewise highly competent practitioners” (at 
pp.98 164-98, 165)- Judge Harvey also found that Mr. Berger 
had "..-an unequalleé national reputation 4&5 a plaintit?s' 
class action attorney” (at P« 98,157), that his experience 
in national class action Litigation could *. ,ehardly be 
equalled by any attorney in the country,” (at P- 98.165) and 
that he "..-was not only capable of successfully conducting 
a national class action Lisigation, but was also possessed 
of a visible erack record which demonstrated his successes in ¢ 
fh 


this field." (At p-98,157) « . r 


276 petitioner ig one of the most experienced 


plaintiffs’ antitrust firms in the country, Major anti- 


erust cases which Petitioner has completes er which are now 


pending include, inter alia, the following: 


city of philadelphia v- Morton Salt Company» 
248 F.SUPP- 860 (E.D.Pa- 1965); 

philadelphia Electric Company v. Anaconda 
american Brass Company, 

43 PRD. 452 (B.D.Pa- 1968): 

Illinois Vv: Harper _& Row publishers -_Inc:-: 


301 F.Supp: 484 (8.D. Ill. 1969)5 
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city of Philadelphia v. Sterling Faucet Company, 


(E.D.Pa. CoA. No. 43923); 


Regal-Tyson, Inc. v. Globe Ticket Company, 
(E.D.Pa. C.A. No. 43221); 

City of Philadelphia v- General Host Corporation, 
(E.D.Pa. C.A- No. 68-704); 

City of Philadelphia v. United States Steel 


Corporation, 
(E.D.Pa. C.A. No. 3$517); 


city of Philadelphia v- Interpace Corporation, 
(E.D.Pa. C.A. No. 43068); bk 
‘e 


Kirihara v. Bendix Corp-, 
1969 CCH Trade Cases q72,941 (D.Haw. 1969)? 


County of Lackawanna, Pennsylvania v.. Automobile 
Manufacturers Association, - 

(C.D.Cal., M.D-L. Docket No. 31) (re motor vehi- 
cle air pollution control devices; 

City of Philadelphia v. Emhart Corporation, 


50 F.R.D. 232 (E.D.Pa. 1970) (re master lock and 


key systems); 

City of Philadelphia v. Chas. Pfizer and Sons, 
Inc., 

(E.D.Pa. C-A. No. 68-144) (re antibiotics). 


Philadelphia Housing Authority v. American Radia- 


tor and Standard Sanitary Corporation, 


(E.D.Pa. C.A. No. 41773) (re plumbing fixtures) ; 
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city of Detroit v. American Bakeries Company, 
(B.D.Mich. C.A. No. 23046) (re bakery products) ; 
city of Philadelphia v- american Oil Company, 

(53 F.R.D.45 (D.NeJ. 1971) (wholesale and re~ 

tail gasoline); 

city of Philadelphia v: General Motors Corporation, 


(E.D.Pa. C-A- No. 70-2753) (re Governmental auto 
fieet discounts) | 
State of Michigan V- American Cast Iron Pipe Com- 


pany, et al., 


(N.D. Ala. 7T1-1122-S) (re cast iron pipes) ? 


State -of Connecticut Vv. National Broiler Market- 
zeaGe oe Seen ; rs 
‘s 


ing Association, 
C74-1257A (N.D- Ga.)? 
professional Adjusting systems of America, Inc. 


v. General Adjustment Bureauy Ine., 


72 Civ. 5122 (S.D.N.¥-)- 


¢ 


rey Corporation, et. al. v. E.l- du Pont 


Dorey Corporation, @&: So+ 


Memours & CO.» at. al. 


Nemours § = 


74 Civ. 3826 (S.D.N.Y-) 


NON-CLASS_ ACTION ANTITRUST CASES 


nn Galvanizing Co- V: Lukens Steel Co-, 


Pe Ch 

Civ. No. 71-820 (E.D.Pa.)} 

Samuel J. Lefrak, et al. v. Arabian American oil 
Co., et al.» 

Civ. No. 74-C-1700 (E.D.N-Y.-)? 


Allen Organ Co. V- International Rockwell, inc, 


363 F.Supp. 1117 (E.D.Pa. 1973); 
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Belmont Industries v. Bethlehem Steel Corp-, 
Civ. No. 70-3488 (E.D.Pa.); 

Data Research Corporation, et al. v. Interna- 
tional Business Machines Corporation, 


00 8 ee 


| 
| 
b 
4 
71 Civ. 1451 (S.D.N.¥.)- 
eae 28. Im City of Philadelphia v. Morton Salt Company, 
supra, Petitioner (Messrs. Berger, Montague, Newkerg) acted | 
as lead counsel in establishing a national Governmental 
class under Rule 23 prior to its amendment against producers 2 | 
of rock salt. Tia copper pipe and brass mill tube cases 
were the Zixst orice~fixing treble damage actions under ; | 
| 
E 


he 
amended Rule 23 in which 4 national class was upheld. 43 


eee anes 


FP.R.D.452 (E.D.Pa. 1368). In Illinois v. Harper & Row 
publishers, Inc., supra, Petitioner (Berger and Newberg) 
successfully represented a class on behalf, of governmental 

bodies and schocl districts throughout the United States. 

In City of Philcdelphia v. _Interpace Corporation, 438 F.2d 

401 (34 Cir. 1971), Petitioner (Berger and Montague) successfully 


represented eight statewide Governmental classes. Petitioner 


class action on behalf of all independent property insurance 


(Berger and Montague) is lead counsel ina pending nationwide i 
adjusters, PA: .v- General Adjustment Bureau, Inc., 64 | 


P.R. . 35 (S.D.N.¥. 1974). 


aceon meet ke 


: 29. Messrs. Newberg and Montague have been associ- 
ated with “xr. Berger since 1964 and thair primary experience 


since that time has been in the area of private antitrust 
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litigation. Messrs. Berger, Newberg and Montague together 
prosecuted the Rock Salt case, City of Philadelphia v. Morton 
Salt Co., et al., Civ. No. 33782 (E.D.Pa.) commenced in July 
4963, fully pretried and settled only after all discovery was 
completed. Messrs. Berger, Newberg and Montague were respon- 
gible for the national deposition program taken in the rock 


salt cases. 


Messrs. Berger, Newberg and Montague were also 
counsel for plaintiffs in the steel wheel cases, City of 
Philadelphia v. United States Steel Corporation, et al., Civ. 
No. 39817 (E.D.Pa.) wherein Mr. Newberg took all the deposi- 
tions on behalf of plaintiffs. The steel wheel case wis 
settled during the deposition program. 


Messrs. Berger and Montague conducted the "East of 
the Rockies" Concrete Pipe Antitrust Litigation, which result- 
¢ 
ad in a $5,000,000 settlement on behalf of eight statewide 


governmental classes. 


30. Mr. Berger is lead counsel for plainti.is in 
the Penn Central Securities Litigation, (M.D.L. Docket No. 
86). In 1973, Mr. Berger concluded a trial before Judge John 
Pp. Pullam in the Penn Central Railroad Reorganization Proceed~ 
ings, Bankruptcy No. 70-341, (E.D.Pa.) seeking to declare 
invalid a $300 million pledge by Penn Central Transportation 


Co. to $3 banks of «ll the shares of the Pennsylvania Company, 


895 
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ene et — : 
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a AD 


on the grounds, 


inter sLia: that section 10 of the Clayton 


pecision in that case is pending. 


act had been violated. 
As co-lead counsel in the Ampex securities Litigation, 
the class certification issues 


uecessfully argued 
Circuit court of appeals. piackie V- parrack, 


495,312 (9th Cir. 


Mr. Berge= s 


pefore the Ninth 


F 2d , CCH Fed. securities Law Rep- 


1975) - 
fe has argued in the United states Supreme court 
ari numerous Federal Courts of Appeals as well as state 
a Supreme 


courts of last resort ineluding che pennsylvani 


Court. 
31. Mr. Montague has exied a number of antitrust 
ederal Courts of appeals: 


ex of the Executive 


gued in numerous F 
a server is a memb am 


He is 4 graduate 


cases and has ar 


32. Barol 
of university of 


committee of gE -tirtioner- 


Law school (LL.B. 
1952. He is a fo 


s admitted to 
rmer Judge of 
(1971-72) » 


pennsylvania 1951) and wa 


practice in pennsylvania in 
£ Common pleas of philade}phia county 


philadelphia Chapter of the 
and is the author of 


the Court 9 
dent of che 


is a pet pres’ 
cuetion (1968-1979) 


Federal Bar Asso 
numerous Law review articles. 
33. professor Alexander #- rrey 


er and is 4 member of the Executive 


is of counsel to 


committee. 


Petition 
Yale university 


rv Frey received his LL.B. degree from 


in 1921 and J.8.D- degree #re 
He was admitted to practice in C 


professo 
ty in 1925. 


as well 


m the same Universi 


onnecticut in 1921, 
Be has been 4 


e 1932 


ia in 1934. 


932 and Pennsylvas 
£ pennsylvania sinc 


professor of Law at the University ° 


as New york in 1 


to the present. 
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34. Warrer 5- Mulloy joined the Berger f1=3 in 
December of 1972 as head of its rranchising Department. He 
was appointed shortly thereafter as 4 * nber of the firm's 


Executive Committee. 


Mr. Mulloy was graduated from Dartmouth College 
(B.A. 1951) and the university of pennsylvania Law school 
(3.D. 1954)- He was admitted to the Supreme Court of Penn- 
syivania in 1955 and has subsequently been admitted to various 
federal courts including the supreme Court of the United 


bh 
pricr to joining the Berger firm, Mr. Mulley had 


been in the active practice of law, being first an associate 
with the law firm of White, williams gs Scott, in philadelphia 
in its Litigation Section. Mr. Mulloy spent twelve years on 
the Legal staff of the Penn Central Company and its predeces~ 
sor, the pennsylvania Railroad Company where he engaged in 
Litigation throughout the United States, at times represent- 
ing all of the raiiroads in the Eastern United States. 
Immediately prior to joining the Berger firm, Mr. Mulley had 
served in the United States attorney's office for the Eastern 
pistrict of Pennsylvania, first as Chief of she Civil Division 
of that office and later, as First Assistant United States 


Attorney. 


Leonard Barrack has been associated with Petitioner 
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since 1971 and became a member of its Executive Committee 
in 1974. Mr. Barrack was graduated from the Law School of 
Temple University (J.D. 1968) where he was Editor-in-Chief 
of the Temple Law Review. He was admitted to the Pennsyl- 
wanie Bar in 1969. Mr. Barrack served as a Law Clerk to 


the Delaware Court of Chancery in 1968-1969. 


Joseph R. Lally joined the Berger firm in late 1970 
and left it in the Pall of 1972 to become Assistant City Soli- 
eitor of Philadelphia in charge of antitrust. Mr. Lally was 
graduated from Saint Joseph College (B.S. 1961) and villgnova 


Law School (J.D. 1969). Mr. Lally was admitted to the cdpreme i 


Court of Pennsylvania in 1969. wrior to joining the Berger 
firm, Mr. Lally hed been the Law Clerk for The Honorable 
Thomas J. Clary, Senior Judge, United States District Court 


for the Eastern District of Pennsylvania. 


Bruce K. Cohen joined . 9 Be 3F firm in 1972 upon 
graduation from law school. Mr. Cohen was graduated from 
Temple University (A.B. cum lauce 1969) and the University 
of Pennsylvania Law School (J.D. 1972). He was admitted to 


the Supreme Court of Pennsylvania in 1972. 


Howard L. Schambelan was associated with the Cohen, 
Shapiro, Berger, Polisher & Cohen law firm and joined the 
Berger firm in 1970. He was graduatec from Haverford College 
(B.A. 1961) and Harvard University Law School (J.D. 1964). 


He was admitted to the Bar in 1965. 


eae arene: 
Giid 


Joel C- Meredith joined the Berger firm in 1971. 
He received his preparatory education at the university of 
Illinois and Roosevelt university (B.S. 1966). He graduated 
from vyillanova cniversity Law school (7 .D. 1969) where he 
was a member of the Board of Editors of the Law Review. Mr- 
Meredith was admitted to the Supreme Court of pennsylvania 


in 1970. 


Gerald J. Rodos joined the Berger firm in 1971. 
He was graduated from Boston tniversity {B.A 1967) and 


university of Michigan Law school (J.D. cos Lauds 1970). 


Mr. Rodos was admitted to the Supreme court of pennsylvania 
bh 


in 1971. Mr. Rodos is co-author of the Law Review article, 
*standing T° Sue of subsequent purchasers for antitrust 
violations ~ The Ppass-On Issue neevaluated” in 20 S.D- Le 


Rev. 107. @e 


Alan M. Lerner was an cceseuiee at Cohen, Shapiro, 
Berger, polisher and cohen and remained tere after the 
formiution of the Berger firm. ME. ternexr is now a partner 
in the Cohen firm. Fe has not been involved 15 this Litiga~ 
tion since 1970. Mr. Lerner was graduated from the Univer 
sity of pennsylvania in 1962 (3.3. in Economics) and from 
the oniversity of pennsylvania Law school (LL.B. 1945). He 
was admitted to practice in New York in 1966 and in Pennsyl- 
yania in 1968. poring 1967 and 1968 he served as & aw Clerk 
eto The Honorable A- Leon Higginbotham, Tres Onited states 
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ce cena ee a ae see eet 


District Court for the Easter 


Berger, P.A. since 1973. 
School of the University of Pennsylvania (J.D. cum laude, 
1973) and was admitted to practice in Pennsylvania in 1973. 


n District of Pennsylvania. 


ted with David 


merrill G. Davidoff has been associa 
He was graduated from the Law 


in Pennsyl- 


Barry N. Shaw was admitted to practice 


vania in 1966. He was graduated from the Law School of 


Rutgers University in 1965 (LL.B.). Mr. Shaw was associated 


with Petitioner for the period 1972 to 1973. 


Earl D. Greenburg was graduated from the Law "school , 


of the University of Pennsylvania (J.D. magna cum laude, 


1970) and admitted to practice in Pennsylvania in 1971. He 


was associated with Petitioner for the period 1971-1973. 


Pauline C. Cohen was graduated from the Law School 


of Temple University (LL.B. 1965) where she was a member of 
the Board of Editors of the Temple Law Review. She was ad- 


mitted to practice in 1966. She was associated part time 


with Petitioner in 1971 and 1972. 


35. paraprofessional services relating to these 
proceeuings were provided primarily by Sharon L. Thomas, 


Peter G. Reynolds, Jr. and Emily Samson. Ms. Thomas received 


a B.S. Degree from Drexel University in 1971 and has been 
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employed by cetitioner 4s a paraprofessional from December 
1971, to date- Mr. Reynolds received 4 B.S. from washington 
and Lee university in 1962 and has been office administrator 
for Petitioner since August, 1971. In this position he has 
on class administration and distribution in most major 
class actions handled by petitioner. Ms. Samson received & 
B.A. Degree (cum Laude) from the university of pittsburgh 
(1971) and of the tnstitate for paralegal 
fraining (1971). rking as 4 paralegal at 


petitioner's firm and continued in that capé~ 


city until early 1973 when, marriage, she moved 


to another city. 
HOURLY RATES OF THE BERGER FIRM 


6. in Litigation of this kind, Petitioner does 
not have & *normal pilling rate” in the cent of an hourly 
rate applied to each individual attorney for the hours 
worked. Normally it is compensated on @ contingent pasis by 
a percentage of the recovery - Even where its representation 
is not completely contingent, 4 factor is normally included 
in its compensation predicated on the amount recovered. yor 
example, in Allen organ Co. Ve North american rockwell Como” 
gation, 363 F.SUPP- L117 (B.D. pa. 1973). petitioner repre~ 
gents the plaintiffs under a fee agreement which provides 

¢ fees at the rate of $75 pet hour 


paraprofessional, plus a 


contingent fee of 25%. One-half of the fees received under 


to be credited against the contingent 


the hourly rates are 


| 
fee. In other instances, Petitioner has entered into similar 


fee agreements. 


In other instances, Petitioner has entered 


on He into fee agreements for payment of initial $10,000 retainers 


plus a success fee based on the results achieved. 


37. The hourly rates set forth on Exhibit "I" herete 


are the minimm rates which Petitioner would charge for the 


attorneys listed therein if retained on an hourly basis in an 


antitrust case, together with a success fee based upon the 


result. Based upon my knowledge of hourly rates charged by 
members of the antitrust bar in major urban areas, the rates 
* get forth on Exhibit "rt" are reasonable minimum hourly rates 


for the attorneys Listed therein fo. e period involved in 


this litigation for work on routine antitrust matters, regularly 


and currently billed without reference to contingency, success, 


properly be taken 


ve : 
aan nr tet eerie ttt Smee’ 


the quality of work ox other facts which may 
into consideration. Moreover, the charge of a substantial 
additional fee based upon & successful result, in addition to 
such minimum rates, is likewise common practice, even among 


defense firms where there is no contingency involved. For 


eccacep-cuhsecnceaimen cn cameis tty tinea $$ 


example, see Exhibit "J* annexed hereto which is a true and 


correct copy of the complaint in Simpson, Thacher & Bartlett 


in e OP tee award, supra, Messrs, Montague, 
and Newberg were assigned an hourly rate of $100. 
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v. Occidental Petroleum Corp.» Civl Action No. 74 Civ. 


(S.D.N.¥. filed February 1S, 1974, wherein defense counsel 


alleged that it contracted for a success fee in the amount 
of $1,300,000 in addition to its hourly fee which was 


paid currently by the client. Disbursements were also paid 


currently. | + 
38 (a) The Lindy Bros. litigation was commenced 

almost two years prior to the three National Class Actions 
sub judice (October, 1966 versus July, 1968). 

(b) A sudstantially greater percentage of 
Messrs. Montague's and Newberg's time in Lindy Bros. wad 
expended prior to the formation of David Berger, P.A. (through 
September, 1970) as compared to the Grinnell class actions. 


‘tb ' 
The following charts demonstrate this: 


LINDY BROS. GRINNELL 
H. 3. NEWBERG: , 
(4) Hours through 9/70 627.5 hours 146.5 hours 
(ii) Total Allowable Hours: 962.9 hours 697.5 hours 


(iii) Per Centage or: Hours 
BEFORE formation of 
Davia Berger, P.A. 65% 21% 


(iv, Per Centage of Hours 


AFTER formation of 
Davida Berger, P.A. 35% 79% 


H. L. MONTAGUE, JR. 


(4) Hours “hrough 9/70: 100.63 nours 225.3 hours 
(41) Total Allowable Hours 183.68 hours 1885.5 hours 


(Lid) Per Centage of Hours 
BEFORE formation of 
Savid Berger, P.A. 54.8% 14.2% 


(iv) Per Centage of Hours 
AFTER formation of 
David Berger, P.A. 45.2% 35.8% 


NT 
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paralegal salary of $11,000 
the total cost to Petitioner to em 


that 


39. During the year 1974, based upon 


per year, 


in excess of $9.00 an hour. The prev 


elients for paraprofessionals’ 


non-contingent basis 


40. . (a) Petitioner generally accepts 


tion in class action Litigation on 4 


aecordingly, in order to. recover 
successf 
benefit for his eL 


of Petitioner's practice i 


a 
Re 


ul in the prosecution of th 


contingent fee Litigation. ‘ 


not successful. In contingent fee 


action suit is not successful, petitioner does not receive 


any com 


dering legal services? 


som. 


were 


For example, in th 


(b) All class action or antit 


pensation whatsoever for the 


(c) Petitioner has 


class action complaints which 


dismissed after substantial pretrial, 


Control Devices, M.D.L. Docket No. 


expended approximately 2000 hours 


action, 
documents, conducting extensive 


argumes:! 7 


in the pre 


in the District C 


the United States Supreme Court. 
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services undertaken on 4 


is $23. per hour. 


a fee, plaintif£ must be 


jents and the class. A large portion 
s comprised of class action and 
) ‘bk 


cases where the class 


e cases captioned In re Motor Vehi 


including the class action issues, 
depositions, presenting oral 


California and the court of Appeals 


paration and filing of a Perition 


ourt for the Central District of a 


an average 


it was estimated 


ploy 4 paralegal was 


ailing rate charged to 


representa- 


contingency fee basis. FI 


suit, obtaining 4 


rust suits are 


fours expended in ren=- 


commenced and prosecuted 

were not settled and which 

but before trial. . 
cle Pollution 
Ai (C.D. Cal.), petitioner 
prosecuting 4 nationwide class 


extensive review of 


for the Ninth Cireuit, and 


for Certiorari in 


On the eve of trial, the 


ea eee 


Gate ene a teen mete 


case was dismissed on the ground that the district court did 
not have the power to grant the equitable relief seught by 
plaintiffs. Accordingly, the petitioner received no compen- 
gation for the hours of legal services rendered; 

(a) More recently, in In Re Transit Company 
Tire Antitrust Litigation, M.D.L. Docket No. LLL (W.D. Mo.) » 
plaintiff expended approximately 2000 attorney hours in 
Aiscovery and in the briefing, trial and argument of the 
nationwide class action issue. The court ultimately denied 
the class action. Accordingly, petitioner may not be com- 
pensated for thoce hours expended; 

(e) The Air Pollution case followed a aneapil 
ment Civil Action, U.S. v. Automobile Manufacturers heck : 


tion, Civ. No. 69-75-JWc (C.D. Cal.) which ended in a consent 


decree. 307 F.Supp. 617 (C.D. Cal. 1969). The Transit Company 

Tire case folloved a Federal Tras Jeuitectes eeuteie, 

In the matter of Goodyear Tire and Rubber Co., et. al. 

Docket Nos. 671-007-0011, which aise ended with the entry of 

a consent decree; f 
(£) Accordingly, the risks involved in the 

prosecution of class action cases are substantial, both as 

Lo the merits of the case and as to the certification of the 

class or classes. The commencement of a class action anti- 

trust suit dees not insure success to plaintiff's counsel, 

even where a prior Government suit was filed; 

(g) Plaintiff's counsel, like Petitioner, 
must rely on fee awards in successful cases to compensate 


them for the risks they assumed in the unsuccassful cases. 
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o. BERGER FIRM'S FEE CONTRACTS 


Tans i @@#°;~ 


Pan tn ce 


41. All of Petitioner's contracts with its clients 
in these actions were fully contingent in nature and com= 
pletely dependent upon & successful recovery. Petitioner 
has never received any fees or reimbursement for services 
from any client or the Court for any services throughout the 


more than six years auzing which Petitioner has been active 
® 


in these actions. 


42. Petitioner has fee eontracts with 21 approved 
claimants to the settlement fund with tetal valid transac~ 
tions in the amount of $1,101,371.80. The total recovery 
paid or still due Petitioner's individual clients from the 
gettlement fund approximates $44,054.87. (based upon a 4% 


recovery) 


43. Petitioner's fee contracts with its clients 
provide for payment of contingent fees in the amount of 25% 
of the recovery, except in one instance, of 40%. In order 
that litigaticn expenses be equitably shared by all class 
members, Petitioner has agreed to charge each of its clients 
who contracted to pay 4 fee only that percentage of their 
approved clain which corresponds to the equivalent amounc 
that the Court may award from the approved claims of other 
class members as counsel fees. 


*7 Petitioner, throughout this litigation, did not receive 
clients for out-of-pocket 


any reimbursement from its 


expenses advanced by it. Petitioner received reimbursement 


for out-of-pocket expenses for the first time, in 
December ,1974, pursuant to 4 Court Order allowing 
payment of costs from the Settlement Fund. 


e*/ Were Petitioner to enforce its fee contracts, Petitioner 
would receive total fees from its clients in the amount 
of $12,922.35. 
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E. STATUS OF THE SETTLEMENT FUND 
44. A Final Judgment was entered on January 23, 
1973 approving the settlement ard incerporating the settle- 
ment agreement under which Pezitioner was to continue to 
administer the settlement and represent the classes for 
challenge purposes. A small group of claimants, represented 
by one ¢irm, filed a Notice of Appeal from the determination 


that the settlement was reasonable. However, because of the 


terms of the settlement, the principal sum of $10,000,000 


began earning interest 4s of January 23, 1973 at the rate 
of one point above the prime rate 4s it existed from time 
to time at the Chase Manhattan Bank, New York, N.Y. » 


45. A Final Judgment on the attorneys’ fees was 
entered January 26, 1973. It awarded $1.$’million, plus 
disbursements to April 20, 1972 of $14,918, to Petitioner 
ané retained jurisdiction for purposes of determing whethe™ 
four other petitioning firms were entitled to share in this 


fee. 


46. One law firm representing a number of claimants 
filed a Notice of Appeal from the Judgment of January 26, 
1973. The same firm did not appeal the Judgment of January 
235. 1973. 


47. Petitioner alone represented the national 
classes on the appeal from the Final Judgment of January 23, 
1973 acoroving the settlement. Petitioner alone filed briefs 
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and orally argued for the national classes on the appeal 


United States Court of Appeals 


from this Judgment in the 


for the Second Circuit. 


48. on March 13, 1974 the United States Court 


of Appeals 2or the Second Circuit affirmed the Judgmen*. of 


setulement and reversed and 


t of January 26 | : 


Janyuary 23, 1973 approvi.ig the 
remanded for further hearings the Judemen 


1973 awarding counsel fees to Petitioner. City of Detroit 


{ 
| v. Grinnell COrp--+ 


ing the District Court's ap 


495 F.2a 443 (24 Cir. 1974). In affirm- 
provai of t’e Settlement, the 
lement °...was fully une 


Court of Appeals found that the Sett 
s estimate of potuntial § 


hundred percent of the District Court’ 
495 F.2d 


j recovery, an estimate that was correctly deduced." 


at 458. 


‘e 


49. Pursuant to Settlement, Order No. 3. dated 


September 30, 1974, the Class Action Committee, designated 


pursuant to Settlement Order No. 1, was terminated and Peti- 


eioner alone was given full responsibility for all further 


class action administration, including control over invest 


ment and disbursement of settlment funds and resolution of 


all outstanding challenges to claims. Since September 30, 2 


1974 Petitioner has undertaken all responsibility for all 


class action administration. 


50. Pursuant to Settlement Order No. 3, a hearing 4 


wag held on November 25, 1974 on all outstanding challenges 


to zlaims. Petitioner alone represented the class at such 
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As a result of Petitioner's briefs and oral 
cess of $9 million 


hearing. 
{ argument, one claim with transactions in ex 
_ was disallowed, thus increasing the individual recovery of 


each proper class member. 


$1. By Order of December 10, 1974, the District 


Court awarded David burger, P.A., $41,122.69 to be paid 


out of the settlement ind for reimbursement ef out-of-pocket 


expenses isoqurred through October 31, 1974, in the prosecution 


of these class actions and in obtaining approval of and in a 


administering the sectlement. 


paid over to Petitioner, in escrow pursuant to Sectlement 
Order No. 3, the principal sum of $9,025,000. . From 
January 23, 1973 (Date of Pinal Judgment) t6 the date of 


he 
r | 82. (a) As of October 23, 1975, defendants fave 
| 
| 


: payment by defendants of each installment, that principal 
ed sum had earned interest at one point above prime in the 
amount of $1,678,434.63. Additional interest has been 


earned to date in the approximate amount of $363,400. 


(b) As of Gctober 23, 1975, $975,000 of 
the Settlement Fund principal penaias unpaid by defendants 
1 Holmes and ‘APA. It is estimated that under the terms of 
the Settlemen: Agreeme:t, the interest earned on this unpaid 
portion of the Settlement Fund as of October 23, 1975, will 


equal or exceed $223,659; 
(e) Accordingly, as a result of the provisions 


of the Settlement Agreement, the total interest earned on 


the $10,000,000 principal Settlement Fund will equal or exceed 
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$2,200,000, causing the gross Settlement Fund ultimately to 
exceed $12,000,000; 

(4) On March 31, 1975, 13,172 checks were 
distributed to claimants in the amount of $9,357,777.14. 
This represented the first of two distxinutions to the 
claimants. No deductions for attorneys’ fees were made from 


this first distribution. 


H. LADDIE MONTAGUE, JR. 


SWORN TO AND SUBSCRIBED 
BEFORE me tars 247M par 


eOtts LY ,1975 
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NOTARY PUBLIC 
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BURGLAR ALARMS - TIME 


DAVID BERGER 


DESCRIPTION 


Court Appearance (E.D.Pa.) 
and preparation 


Conference in Chicago 


PEBRUARY 


Conference in New York City 
with H.B.Newberg and Mr. Flinn 
te: settlement and preparation 


Conference in New York City 
MARCH 


26 (Week of) Summary Judgment Argument 
in Second Circuit and 
preparation 


Conference with H.B.Newberg 

and Mr. Flinn in New York City 
re: settlement negotiations 
(following 2d Circuit Argument) ; 
preparation 


Discovery conference with 
H.B.Newberg and H.L.Montague 


Pre-trial conference with 
H.B.Newberg and H.L.Montague 
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EXHIBIT “A” 


DAVID BERGER 


DESCRIPTION 


Conference, hearing and 
preparation 


Conference, New York City 


Conference with defense 
counsel, New York City *‘e: i 
settlement ' 


JANUARY, 


4 Conference with ADT, Counsel 
D.Berger, Messrs. Goldberg & 
Specks, New York City, re: 
settlement 


a Conference - D.Berger, E.L. 
Montague and H.B.Newberg 0.5 


Montague and H.B.Newberg 0.3 


JUNE 


18 (Week of) Class action argument and 
preparation 


20.0 


30 H.L.Montague, Settlement 
conference with all defense 
counsel, New York City; and 
preparation 


8  #8.L.Montague, Settlement 
conference with all defense 
counsel, New York City? 
and preparation 
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21 Conference - D.Berger, H.L. ry 


DAVID BERGER 


DESCRIPTION 


oT 


Settlement conference 
with all defense counsel; 
and preparation 


‘Hearing on approval of 
Settlement Order No. 1 and 
Notice to Class; and 
preparation 


Class action committee © 
meeting 


¢ 
Class action committee 
meeting ‘ 


Court appearance re: 
Objector's Motion to compel 
discovery and preparation 


BURGLAR ALARMS - TIME 


DAVID BERGER 


DATE DESCRIPTION 
1972 
APRIL 
5 | Conference, H. Laddie Montague 
6 Review of File 
ite 

11 Settlement - Review 

a iz Settlement - Review of File 
14 Settlement Justification - 

Review Correspondence 
16 Conference, H. Laddie Montague 
18 : Conference, H. adaie, Montague 
19 Conference, H. Laddie Montague 
20 Review of File : 
2. Review of File 
aa Review and Preparation for 
Court 
23 Conference, H. Laddie Montague 
24 Travel to NY, preparation for 
; Court, Court 

‘ 20 Hearing, Meetings 

va 26 Preparation for Challenge 
30 Call to Spivak 

914 


HOURS 


1.0 


DATE 
1972 


FEBRUARY _ 


DAVID BERGER 
Continued 


DESCRIPTION 


Court 
Phone - McDonald Flynn 


Phone - Mr. Constobile 


Calls, McInnery, Joslan, 
Spivack 


Call, Brislin, Spivack 
Call, Spivack 


Conference, Brislin, ” 
H. Laddie Montague, Jr. 


Conference, H. Laddie Montague, 
de., Brisiin 


New York Conference, g.Metzner 


Call to Brislin, Review of 
Pile 


Call, Spivack, conference, 
EH. Laddie Montague, Jr. 


Call, Spivack 


Conference, H. Laddie Montague, 
Jr. Calls to Holman, Spivack 


Call, Brislin 
Call, Brislin 


Call, Brislin 
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29 


26 


OCTOBER 


DAVID BERGER 
(Continued) 


DESCRIPTION § £' 


Call, Joslan re: . Appeal 


Conference, H.L.Montague, 
prepare brief 


Prepare brief 


prepare brief 


Conference, H.L.Montague, 
Call to Spivack 


Travel to NY, meetings 


Conference, H.L.Montague, 
Brief mh, , 


Preparation of brief 


Preparation of brief 


Preparation of brief 


Preparation of brief, confer- 


ence, H.L.Montague 


Preparation of brief 


Conference with H.L.Montague; 


Call to Spivack 


preparatidn for Argument 


Preparation for Argument; confer- 


ence, H.L.Montague 


Preparation for Argument; 
ference, H.L.Montague 


Conference, H.L.Montague, 
Call to Brislin 


NY - conference, B.L.Montague 


and Brislin 
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DAVID BERGER 
Continued 


DATE DESCRIPTION HOURS 


27 Preparation for Argument 3.0 

28 | Preparation for Argument 10.0 a 

_29 New Yorx: Argument 10.0 
NOVEMBEP. 


7 Conference, H.L.Montague; 
Call to Brislin — 1.0 


8 Call Brislin , 2-0 
13 Call Brislin 6 
19 | Calls Brislin 1.0 n,2 


DECEMBER ? a ° 


Calls to Brislin, Fusaro 1.0 
¢ 
1974 : 
FE2RUARY 
4 san 
MARCH 
A Conference, Spivack, H.L. 
Montague, Letter to C & 4 a0 
14 Settlement Claims Proceeding; 
Conference, H.Berger, Confer- 20a 
ence, P.Reynolds and ST 1.0 
L5 Call to Brislin 
Procedure - H.Berger, H.L. 
Montague, Frey, D.Berger 3.0 
; : 
5 Conference, H.L.Montague +90 


H.Berger 


Conference, 


917 


| & Conference, H.L.Montague: 


DAVID BERGER 


: : (Continued) 


DESCRIPTION 


Conference, H. Laddie Montague 


19 Conference, H. Laddie Montague 1.0 
29 | Review procedures for 
Challenge Claims 1.0 


Settlement procedures 


Conference Call Spivack 
re Settlement Fee 


oan aR . 
‘ ¢ 


18 Call; preparation re 
Settlement order i<8 


Tom Brislin, H. Laddie Montague, 
Jr. re preparing orders, etc. 2.0 


1i Pre-trial order, etc. 2.0 
12 Conference Judge Berger, Frey, 

H. Laddie Nontague, Jr.; Tele- 

phone Calls Brislin review order 265 


bie Conference Tom Brislin 
Distribution Settlement Order i. 


18 Settlement conference re 
Distribution, H. Berger, D. 
Frey 


19 Review documents re Settlement rie) 


8 Conference Judge Berger, i] 
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DAVID BERGER 


ney . (Continued) 
DATE DESCRIPTION HOURS. 
1974 
JULY 
21 Settlement conference, 
H.L.Montague, H.Berger 1.0 
AUGUST 
7 . Conference, H.L.Montague 
re: settlement review of 
documents oe 
SEPTEMBER : 
24 , ' Conference, H.L.Montague “ 
review documents; conference b r 
” Judge Metzner: 3.0 
25 Preparation , ese 
26 Preparation for conference on 
. Sept. 27, 1974, review documents, 
etc. ee 
oy Conference, G.Spivack, tele- 
‘ phone calls to Messrs. McInnery 
Flynn, et al. Hearing Metzner J. 10.0 
29 Conference, H.L.Montague, 
preparation and review order 
Conference, S.Segal, J.Heffler 
re: trust funds, etc. review of 
documents 2.0 
30 (See memo in file) * 16.0 
OCTOBER 
4 - Investments discuss Moffett Ld 
NOVEMBER 
22 Review memo re: Nov. 25, 1974 
hearing 4.0 
2 Discussion, $.Seygal; conference 


PNB, discussion J.Metzner's law 

clerk Jones, review all invest- 

ments. Decisions re: investments 

of settlement funds 3.0 
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DATE 
1974 


a3 


14 


20 


24 


25 


1975 


12 


12 


Ls 


14 


10 


NOVEMBER 


FEBRUARY 


MARCH 


DAVID BERGER 


(Conference) 


DESCRIPTION 


Investments Order #3 
Conference Metzner, NY 


Discussion H. Laddie Montague 
re:. distribution, etc. 


Discussion H. 
re: hours conference 
review documents re: 


claims re: 


Nov. 25, 


Laddie Montague 


M. Shapiro 
challenged 
i$75 


Preparation for Hearing re: 
Challenged claims 


Hearing - Spe 


Shapiro re: 


cial Master 


challenged claims 


including AFA 


¢ 


‘¢ 


Discuss H. Laddie Montague and 
PR; call to bank 


Conference H. Laddie Montague 


‘ye: distribution various 


problems -- investments Escrow 


funds 


Discussion G.'Spivack, B. 
Laddie Mont gue 


Deliver status report to Judge 
Metzner; trip back to Phila. 


Distribution Escrow account 


Preparation for distribution 
Conference H.L. 
Montague, Pete Reynolds re: 
Preparation for distribution 


March 31; 


920 


DAVID BERGER 


rs (Continued) 


DATE DESCRIPTION : HOURS 


12 Call Special Master re: 
schedule to order, etc., 
discussion i.0 


19 . Print outs re: Special Master 
Report, discussion Pete Reynolds 1.0 


21 Hearing March 25, Motion for 
Distribution 5 


or 


7 Review problems re: distribu- 
tion 1.0 


9 Problems concerning first 
i aistribution ae 
10 Review first distribution, 
a report Judge Metzner, coordina- 


tion remaining problems out of 
first distribution 146 


5 H.L.Montague and Peter Reynolds 
Review distribution problems ae 


14 Conference H.L.Montague and 
P.Reynolds re: distribution 
of proceeds computer, etc. £0 


17 Conference, H.L.Montague and 
P.Reynolds, review figures 
re: distribution pa 


JULY 
14 Review J.Heffler report re: 


compilation errors, discussion 
H.L.Montague, Jr. 2a 8 
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25 


26 


28 


29 


BURGLAR ALARMS - TIME 
H. LADDIE MONTAGUE, JR. 


DESCRIPTION 


Pre-trial Discovery. 


APRIL 


Preparation File Pleadings 


Pre-trial other. Prepara-~ 
tion File Pleadings 


Litigation advice to client. 
Telephone. 


Pre-trial other. Prepara- 
tion documents . 


Pre-trial other. Telephone 


Pre-trial other. Review 
documents i 


Pre-trial Discovery. Prepara-~ 
tion and filing of interroga- 
tories 


Pre-trial other. Preparation 
File Motions 


Pre-trial other. Appear Court 
Argument 


Pre-trial discovery. Telephone 


Pre-trial other. Research 
investigation. 


EXHIBIT "B" 
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25 


26 


Zz? 


27 


JUNE 


H. LADDIE MONTAGUE, JR. 


(Continued) . 


DESCRIPTION 


AD 


Pre-trial discovery. Con- 
ference staff. 


Pre-trial other. File review 


Pre-trial conference with 
plaintiffs’ 


Pre-trial other. ‘Preparation 


'€ile motions 


Pre-trial other. Telephone 


Pre-trial other. Preparation 
hearing 


Pre-trial other. Conference 
other. ‘6 


Pre-trial other. Appear Court 


Argument 
Pre-trial other. Telephone 
Pre-trial other. 


Pre-trial other. Telephone 


Pre-trial discovery. Research 


investigation 


Pre-trial discovery. Conference 


other. 


Pre-trial other. Research 
investigation. 


Pre-trial other. Research 
investigation 


Pre-trial other. Research 
investigation 
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HOURS. 


7y.. 


. H. LADDIE MONTAGUE, JR. ‘ A 


(Continued) 
| 
DATE DESCRIPTION HOURS 4 
1969 
JUNE 
30 Pre-trial other. Research 4 
investigation 4.3 
JULY Q 
1 Pre-trial other. Prepara- 
tion file briefs oe | 
2 Pre-trial other. Prepara~ 
tion file briefs 3.9 ff 
3 Pre-trial other. Prepara- h 
, tion file briefs ' 3.0 | 
8 Pre-trial other. Conference 
staff 0.4 iH 
10 Pre-trial other. Prepara- 
- tion file briefs © Pot 4.3 | 
a Pre-trial other, Research | 
investigation 3.0 | 
14 Pre-trial other. Research 
investigation $.3 H 
16 Pre-trial other. Preparation 
file briefs. Contra summary 
judgment 6.0 a 
17 Pre-trial other. Preparation 
file briefs 7.5 A 
18 Pre-trial other. Preparation 
file brie<s Leo j 
21 Pre-trial other. Preparation 
file briefs 0.5 | 
a2 Meeting, NYC, re final draft- 
summary judgment brief 8.0 i 
SEPTEMBER 
3 Intervention fee agreement. 3 
Preparation file pleadings 0.8 
924 i 


DATE 


26 


a2 


12 


3 


Be. 


DECEMBER 


ran 


FEBRUARY 


H. LADDIE MONTAGUE ‘JR: 
B= “lGontinued) 


Continued) 


DESCRIPTION 


Pre-trial other. File 
review 


Conference of plaintiffs' 
counsel, New York City 


Conference, Wash., DC 


Pre-trial other. Research 
investigation 


Pre-trial discovery. Review 
documents 


Pre-trial other. File review 


Pre-trial other. Review 
documents : 


Pre-trial other. Telephone 


Pre-trial other. Research 
investigation 


Pre-trial other. Conference 
other i 


Pre-trial other. Corres ponaence 


Pre-trial other. Research 
investigation 


Pre-trial other. Research 
investigation 


Pre-trial other. Preparation 
file form 


Pre-trial other. Preparation 
file form 


gas 


H. LADDIE MONTAGU”. 
(Continued) 


DATE 


1970 
FEBRUARY. 


19 Appeal Appellate Court. 
File review. 


23 Appeal Appellate Court. 
Preparation file briefs 


24 pre-trial other. Preparation | 
file briefs 


25 Pre-trial discovery. Prepara~ 
tion file briefs 


26 Pre-trial other. Preparation 
file briefs 


27 Pre-trial other. Research 
investigation 


Post trial. Preparation 
file briefs 


"¢ 


Pre-trial other. * Review 
documents 


Pre-trial other. Conference 
other. ‘Meeting in New York 
City re final draft of SOL 
brief in Second Circuit Court 
of Appeals 


Appeal Appellate Court. Con- 
ference argument. 


Appeal Appellate Court. 
reparation argument 


Appeal Appellate Court. 
Preparation argument 


OO ________ re 


eZ ; y 


, ; H. LADDIE MONTAGUE, JR- at 
j } (continued) 
e DATE DESCRIPTION HOURS 
1970 
JULY 
3 14 pre-trial discovery: Prepara- 
tion file motions 2.0 
p ai: pre-trial discovery. Confer- 
ence staff 0.2 
L 21 pre-trial discovery: Confer- 
ence other. 7.0 
: AUGUST , 
12 Appeal Appellate Court. Re-. 
4 search investigations i 225 
'b 
: 3 Appeal Appellate Court. Re- 
search investigation 4.9 
14 Appeal Appellate Court. Cor 
respondence 3.0 
17 : Pre-trial discovery: Prepara- 
i _. , tion file Requtry Report 0.8 
ons 17 Appeal Appellate Court. Preparaq 
4 tion file briefs 3.0 
18 pre-trial other. Research 
i investigation 0.6 
21 Pre-trial other. Research 
E investigation 213 
y 2 | Pre-trial other. Telephone 0.4 
t 
: 24 Appeal Appellate Court. Confer- 
ence other. 11.4 
@ 27 Pre-trial other. preparation 
file briefs 1.0 
@ 28 Pre-trial other. Research 
investigation La 
< SEPTEMBER 
16 Pre-trial other. Research inves. 0.6 
y 24 Pre-trial discovery. Conference 
other. g 2° 6.0 


OCTOBER 


H. LADDIE MONTAGUE, JR. 
(continued) 


a3 
14 
30 
NOVEMBER 
12 
16 
+7 
18 
20 
30 
DECEMBER 
ha 
2 
3 
1971 
JANUARY 
ua 
21 


DESCRIPTION 


Pre-trial discovery. Prepara- 


tion file interrogatories 


re Drexel; Conference 
with D. Berger and staff 


Pre-trial, other 


Staff conference 


re settlement, interventions 


Answers to interrogatories 
Class action 


Class action brief 
Class action brief 


Class action brief 


Conference with D. Berger, 
Herbert B. Newberg 


Conference with D. Berger, 
H.B.Newberg 
928 


1.6 


10 


a 
12 
15 
22 
23 
26 


28 


FEBRUARY. 


MARCH 


H. LADDIE MONTAGUE, JR. 


(Continued) 


DESCRIPTION 


nnd 


Inspection of documents 
New York 


Preparation of memo 
Preparation of memo 
Preparation of memo 


Review class action brief 
of defendant's 


Telephone and review class 
action briefs “ 


Class action 

¢ 
@lass action research, etc. 
Plaintiff's and Defendant's 
conference - inspection of 


documents in New York City 


Research re: class 


Research 
Research 


Research 


Travel to New York City and 


inspection of documents 


Reply to class action brief 


929 


Reply to class action brief 


~— 


1.0 


4.5 


11.0 
1.0 
bd 
1.0 
4.25 
3.0 


8.0 


9.5 


27 


18 


30 


5 
i 
fa 


APRIL 


H. LADDIE MONTAGUE, JR. 
(Continued ' 


DESCRIPTION 


Class action reply brief 
and affidavit 


Reply brief and affidavit 


Conference with Paras re: 
answer interrogatories 


Converence with Giffin and 
Walinsky 


Review of records, reseerch 
‘¢ 


Review of documents - con 
ference with IW | 


Conference with Paras 


Conference with IW 

Conference with IW - research 
settlement agreement 
Conference with IR 


preparation for class action 
arguments 


Preparation for class action 
arguments 


Class action argument (NYC) 
and preparation 


Settlement meeting in New 
York City 


930 


12.0 


H. LADDIE MONTAGUE A 
(Cont inued ) 


DATE DESCRIPTION HOURS 


JULY 
3 . Meeting in New York City 
14 Wall St. ce: settlement 
and travel 9.0 
OCTOBER ; : 
4 Settlement papers, telephone 3.0 
§ , Settlement papers, telephone 1.0 
j 7 Settlement - telephone ‘ 0.5 
NOVEMBER 
] 24 Hearing, New Youk City, re 
preliminary approval of settle- 
i ment, Notice, etc. 8.0 
DECEMBER | 
i 25 Preparation of proposed orders 10 
a3 Conference with J. Metzner re: 
: Goldberg class action in NYC 7.0 
E 21 4.0 
at Telephone re: inquiries from 
notice 3.0 
| 28 . ’ Class administration - response 
to letter and phone 2.0 
| 28 Trip to NYC re settlement admin. 6.5 
| 1972 | 
JANUARY 
é 3 Telephone calls and correspon- 
dence re: class committee 6.0 
& 4 Telephone and correspondence 
re: class administration 4.5 
a Answering class correspondence 


22/23 


ai 
31 


FEBRUARY 


H. LADDIE MONTAGUE, JR. 
(continued) 


DESCRIPTION 


re: Class 


Class administration 


a 


Class committee meeting, th 


affidavit and order vF 


Class action administration 
Correspondence 


Class administration 


Class action - correspondence, 
etc. Telephone calls 


Class action administration 
Correspondence and telephone 


Class ac-ion administration 
and telephone correspondence 


Telephone and correspondence 


Class administration 


Class administration, s<elephone, 
etc. 


Class administration 


H. LADDIE MONTAGUE, JR. 
(Continued) 
DATE DESCRIPTION HOURS 
1972 
=~ PEBRUARS. 
_) Class administration, 
telephone, etc. i 
10 Class action administration 
(Calls, correspondence - brief 
research, review, claims) 8.C 
pe 8 Class action committee meeting 
(NY) includes transportation 
and preparation - class action 
administration Messirov Motion 2-75 
14 Class action administration; r f 
Kronfeld Motion; Challenges 6.25 
15 5.5 
16 Class action committee meeting 
Class action administration 8.0 
2 Review of claims, correspon 
dence re: class administration 6.0 
18 Class action 6.0 
19/20 Kronfeld motion 4.0 
21 | Kronfeld motion class 
administration 8.0 
2° Research re: Class 6.0 
23 Class administration 4.5 
24 Class administration 4.0 
Z5 Class action meeting committee 
review of claims 2060 
26 Class action claims; brief 
re: Settlement 10.0 
933 


FEBRUARY. 


MARCH 


18/19 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 
Brief re: Settlement 


Class action review claims, 
challenges, etc. 


Class action meeting with 
defendant's counsel 


Claim challenges (NY) 
Argument re: Kronfeld motion 


Class committee 
Class administration 


re: Challenge to claims 
correspondence, telephone, brief 


Class claim correspondence, 
telephone, etc. 


Class administration 


Meeting with Miller, Challenge 
Calls and correspondence 


Class action 


Class administration (class 
action) 


934 


® 


H. LADDIE MONTAGUE, JR. 


(Continued) 
DATE DESCRIPTION HOURS 
1972 
MARCH. 

21 7.5 
22 Class administration 

Telephone and correspondence Pe 
23 Telephone, et al. 1.0 
27 Administration of claims, 

. affidavits, telephone © 5.5 
. 28 Class action committee meeting h 

in New York City + 6.6 
29 ; Class administration | 2.5 
30 Class administration | 2.0 
31 ‘’ 2.5 

APRIL : : 

3 Class action administration 2.0 
5 2.0 
6 1.0 
7 3.0 
10 4.0 
pe 1.0 
12 3.0 
13 Class administration, phone 3.0 
14 4.5 
16 3.0 
17 6.25 
18 935 7.5 
19 10.0 


SR OR RO I EUR A ER 
” oe momma 


} 


BH. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 


DATE 


i 
i 
1 
Response to class members he 
re: Claims » 4.5 ¢ 
28 ‘ 
yay tl 
sf Research - class action 
administration 5.0 | 
2 | re: Settlement’ 8.5 y 
& ‘ 4.75 
5 Correspondence, administration | 
Response to motion 4.5 
6 re: Settlement 2.0 | 
10 re: Settlement 2.0 
11 re: Settlement 6.5 b 
p , 12.3 @ 
15 Settlement: Approval 8.5 
16 Settlement: Approval 8.25 | 
18 Settlement: Approval 8.75 | 
19 Brief re: Settlement - 
Reply to fees 10.5 
20 Settlement and fee 8.0 E 
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H. LADDIE MONTAGUE, JR. 
(Continued) 


DATE DESCRIPTION — . HOURS 
21 - Response to fee 8.0 


22 Settlement; with D.Berger 
Petition for fees 13.5 


23 Preparation for argument with 
D.Berger; Affidavits for ciass— 


action committee; Motion tc 
Quash Kronfeld Subpoena 10.0 


24 Preparation for argument and he 


argument in Court *26.5 * 


25 Settlement Hearing and 
Rebuttal 8.5 


30 re: Fees | 1.5 
JUNE = 
2 Preparation for fee argument 5.5 


4 ' Preparation for fee argument, 
travel to New York City 6.5 


5 Hearing re: fees - travel 
to Philadelphia 9.0 


6 Administrative 245 
4 Miscellaneous | 1.0 
19 Class administration 0.5 
20 Class administration, corres. 0.5 
22 Class administration, corres. 1.0 
27 Correspondence re: Claims p 


AUGUST 


93:7 


z 
e 
8 
k 
: 
L 
i 
i 
: 
i 31 Correspondence re: — 0.25 
| 
E 
P 
| 
| 
F 
b 


H. LADDIE MONTAGUE, JR- 
(Continued) 


DESCRIPTION 


DATE DES 
1972 | 
SEPTEMBER 


T. Correspondence 0.25 2 
iS Correspondence 0.5 
OCTOBER | 
Correspondence 0.5 y 
Correspondence 
26 Telephone and Correspondence * @.5 | 
31 Correspondence 0.75 | 
NOVEMBER i 
16 Correspondence . 0.5 | 
1973 e 
JANUARY. 
2 re: Approval of settlement, | 
review of opinion «0 
4& , Approval of settlement and i 
dismissal. Telephone with 
defendant's counsel 2.0 
7 Draft - final judgment pas | 
8 Pinal judgment - draft, tele- : 
phone conference. 3,0 
9 re: final judgment, telephone i 
and conference 1.0 
10 Review defendant's draft of | 
final judgment; telephone 2.0 
10 Correspondence to class members 1.40 i 
10 re: Troika fee 1.0 
938 [ 


4 
H. LADDIE MONTAGUE, JR. 
(Continued) 
DATE DESCRIPTION HOJRS 
1973 
JANUARY 
12 non-fee i A 
15 Class Correspondence o.5 
16 Class Correspondence; fee 
papers re: Troika; Conference 
with T. Brislin 5.0 
18 Class Correspondence and final 
judgment . 3.40 
13 Meeting in New York City with % 
Joslyn and McInnery re: Final 
judgment. Preparation of re- 
vised draft 8.5 
a2 re: final judgment et 0.5 
22 ; Travel to New York City from | 
Buffalo, NY; Meeting with J. 
Metzner. Return to Phila. 6.0 
30 Correspondence 0.5 
FEBRUARY 
BE Telephone and Correspondence 0.5 
7 Correspondence 1.0 
22 . Correspondence 0. 
MARCH 
19 re: Settlement appeal, desig- 
nation of record LG 
ae Meeting in New York City with 
defense counsel re: Designation 
of record - re: settlement 30.9 
23 Lo 
a7 res Counter-cesignation 
telephone 1.0 


939 


aSe 


: pe 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 


Settlement appeal, counter 
designation, telephone 


6 re: settlement appeal ‘ 


9 re: settlement appeal 1.0 


11 re: settlement appeal, 
correspondence ,, 0-5 


ot 


17 re: settlement appeal 0.8 


19 res settlement appeal 2.0 
25 re: settlement appeal 0.5 


30 settlement appeal ; 6.5 


MAY P 
1 re: settlement appeal 0.5 

6 re: settlement appeal 1.75 
7 settlement appeal 1.0 

8 

9 settlement appeal, brief, 


research 4.0 
10 settlement appeal, brief ce 
it Brief rom settlement appeal 7.58 
12 brief re: settlement appeal 3.5 
3 Brief re: settlement appeal 4.0 


14 Brief re: settlement appeal 10.25 


i 
‘ 
é 
a 
a 
| 
settlement appeal 6.75 6 
‘| 
| 
fi 
& 
‘ 


940 


H. LADDIE MONTAGUE, JR. 


(Continued) 


DESCRIPTION 


Settlement appeal brief 


Settlement appeal brief 


re: Settlement appeal brief 


Review defendant's brief 
re: settlement 


Preparation Secong Circuit 
Argument 


Preparation for Second Circuit 
Argument 


Preparation for Second Circuit 


Argument . 


Preparation for Second Circuit 
Argument 


Preparation for Second Circuit 
Argument. 


Preparation for Second Circuit 
Argument 


Preparation for Second Circuit 
Argument 


Argument Second Circuit re: 
Approval of Settlement 


NOVEMBER 


15 


18 


13 
20 


21 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 


Correspondence to Class 


Telephone Calls to clients 
re: Second Circuit Panel 


Telephone calls re: Second 
Circuit Panel disqual. 


re: Stipulation/Waiver 


Second Circuit Argument - 
Supermarkets General Appeal 


Correspondence “ 


Fee Appeal Response to Simon 
Letter 


Review of Second Circuit 
Decision; Conference with 
D. Berger 


Procedure for ‘handling claims, 
conference with D. Berger; 
review of Second Cir. Decision 


Fee conference with D. Berger; 
Research and review fee 


Fee: telephone, research 


Draft status report in response 
to class inquiries 


Office; review petition re- 
hearing re: fee 
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H. LADDIE MONTAGUE, JR. 
(Continued) 


DATE . DESCRIPTION HOURS 


1974 
MARCH 
22 Office; review petition 
rehearing on telephone with 
D. Marks. of Lord, Day & ‘ 
Lord; telephone with D.Berger 2.0 
24 Office; re: petition for 
yehearing fees 1.0 
25 re: settlement telephone 
with Kronfeld . 0625 
h 
26 Petition for costs from Aldon b 
Industries 1.0 
28 : Correspondence to class admin- 
istration of claims | 0.3 
APRIL 7 
25 Class correspondence 0.5 
26 re: fee 0.25 
MAY 
a re: correspondence class 
members 0.5 
13 File review 6.25 
22 ; Form letter to claimants; 
Conference with Sharon Thomas 1.0 
JUNE 
7 re: fee remand--review 
Brislin memo 0.5 
10 re: fee remand--review 
Brislin memo 1.0 
Ld Correspondence, etc. 0.72 


943 


DATE 
1974 


—=— JUNE 


18 


L9 
22 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION HORS. 

Telephone correspondence 0.5 

Review challenges : 1.8 

Review of challenges 6.5 

Fee 0.25 

Correspondence re: claims 6.738 

h 

re: Settlement Order #3 '» 0.5 

Drafting of settlement 

order #3 1.0 

re: settlement Order 73 — 0.25 

Telephone with Brislin re: 

settlement order #3 6.5 
¢ 

Conference with D.Berger re: 

Settlement Order 73 0.5 

re: fee remand--legal research O.5 

re: settlement conference with 

D.Berger, etc. Telephone to 

Defendant's counsel review of 

settlement order 73 Led 

re: Settlement order #3 and 

Correspondence 0.5 

re: Notice to challenge and 

claimants draft, review, conference 

P. Bagley of Computer Co. 4.0 

re: Notice dae 

Notice and computer co~ 

ordination iO 


944 


25 


26 


26 


29 
31 


19 


20 


23 


24 


25 


27 


29 


SEPTEMBER 


H. LADDIE MONTAGUE, JR- 


(Continued) 


DESCRIPTION 


re: Computer print out 


Settlement claims admin- 
istration 


Fee matters re: itemization 
of time (hrs.) 


re: Settlement Order No. 3 
and notice 


re: fee remand -~ 
records 


re: class administration 


re: class administration 
telephone, Judge's Secretary 
memo 


¢ 


Conference with Sharon Thomas 
and Pete Reynolds 


Preparation for conference 
with Judge Metzner 


Conference with PR and ST 
re: challenged claims 
preparation for 9/27/74 conf. 


Conference with D.Berger re: 
settlement distribution, tele- 
phone with Tom Brislin (1/4) 
settlement Order #3 revision 


re: Settlement Order #3 tele- 
phone with Flynn, Brislin 


Preparation for conference 
before Judge Metzner, conf. 
with J.Metzner, travel to and 
from New York 


Revise settlement order no. 3 


945 


10.0 


1.0 


OCTOBER 


ee 


"Le 


NOVEMBER 


BH. LADDIE MONTAGUE, JR. 
Continued) 


DESCRIPTION 


re: settlemenc investment 
telephone 0.5 
res administration 0.25 


re: class notice conference 
with PJR and ST re: settle- 
ment check and notes from Grinnell 135 


Review , 0.5 
2 

Review printout for notice 1.0 

re: notice 6.25 


Notice to class and telephone 1.0 
Affidavit -- telephone calls 2.0 


Calls from class members; conf. 
with PR i 


Affidavit and telephone calls 1.0 


Class administration 


1) calls; 2) corresp- 1.0 
Telephone class administration a0 i 


Class cdministration, calls 
Conference with PR 


Telephone and research 3.0 
Telephone re: claims 3.0 


Memo for master re: challenges 
calls re: claims é 


Memo for Master re: challenges 
Telephone re: claims 3.0 


Telephone -- Memo 


946 


a 
" 


- poe 


NOVEMBER 


14 


15 


18 


19 


20 


ree 


22 


ao 


24 


25 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 


penne a 


Correspondence memo 
re:. class administration 


re: class administration, 
telephone, correspondence 


Telephone, preparatic of 
documents 


Claim administration 


re: class administration 
telephone and correspondence 
memo re: claims 


Telephone with claimants; 
Preparation for hearing 


Travel to NYC re: cdnference 
with M.Shapiro, Master (2) visit 

. J. Metzner's Chambers re: costs 
application (3) re: claims 
hearing (4) correspondence and 
telephone (5) brief contra AFA 
claim 


Brief re: AFA claim admin. 


Telephone with AFA, telephone 

re: claimants. Bordon, NBC Brief 
re: AFA challenge, report on 
challenges, preparation for hear- 
ing 


Brief and report for hearing 
11/25/74 


Preparation of documents for 
hearing (11/25) Preparation for 
hearing 


Travel to NY for hearing re: 


challenges to claims before 
Special Master 
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HOURS 


. £0 


2.0 


9.5 
8.0 


H. LADDIE MONTAGUE, JR. 
(Continued) 


DESCRIPTION 
Correspondence, telephone 


Administration 


4 . Correspondence 0.5 
@ re: correspondence 0.25 
a2 re: correspondence : 0.5 


JANUARY. 


9 Correspondence, investment 
of settlement fund 


28 Affidavit re: 5nd Notice 
to Lost claimants 


29 Correspondence 


FEBRUARY. 


7 Conference with D.Berger 
re: distribution iO 


12 Class administration, corres. 
conf. with D.Berger (172) aa 


13 Administration, visit to Judge 
Metzner's chambers delivery of 
letter. Travel back to Phila. 

Telephone with Special Master 2.5 


20 Telephone with Special Master 
Conference with Pp.Reynolds, 
Affidavit and correspondence 0 


12 : Fee statement of facts 35 : 


21 re: lst distribution, conf. 


= = = we 8 SS @ = a oa oe eS 6 Ce oe a oe 6a SS 


27 
28 
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H. LADDIE MONTAGUE, JR. 
Continued 


DESCRIPTION 


Draft, certification and 
motion 


Conference with P.Reynolds 


Correspondence, conference 
with P.Reynolds 


Administration 


Aaministration motion to 
pay expenses 


Administration correspondence 
‘¢ 
Administration 
¢ 
Correspondence, etc. 
‘ 4 


Motion re: costs and order 
and correspondence 


re: costs order and motion 
Correspondence - telephone 
Pee — statement of facts 


re: fee hearing;statement/ 
facts 


Class correspondence 


Fees-- statement/facts 


re: fee hearing;statement/ 
facts 


Correspondence to class 
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245 


H. LADDIE MONTAGUE, JR. 


(Continued) 


DESCRIPTION. 


re: fee - time records and 
statement/facts 


. Class administration - 
correspondence 


Fee review documents 


Class administration 
Correspondence 


Class administration 
Conference with D.Berger and 
P.Reynolds 

Correspondence class admin. 
Review fee statement of facts 
Fee re: statement of facts 
Class administration con£. 
with B.Fox, telephone with 
Mead Corp. 


Fee Petition, Statement of 
facts, time records 


Administration re: NY Claims 
Correspondence 


Statement/facts - fee 
Statement/facts - fee 


Administration correspondence 


Class administration;cont. with 


p.Reynolds 


Administration - correspondence 


Telephone with McGaney 
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AUGUST 


SEPTEMBER 


H. LADDIE MONTAGUE, JR- 


(Continued) 


DESCRIPTION 


Administration 


Administration 


. Telephone T .Brislin 


conf. P.Reynolds 

re: statement facts (fee) 
Telephone Tom Brislin; conf. 
D.Berger 

Administration - correspondence 
re: Fees statement/facts 


Administration - correspondence 


Fee corres. and statement of 
facts : 


¢ 


Fee review statement/facts, 
telephone Brislin 


Fee telephone - 7 .Brislin 


Telephone Labosky; corres. 
re: administration 


Fee revise statement of 
facts re: time 


Fee telephone with G.Spivack 
memo to D.Berger 


Class administration - conf. 


with P.Reynolds re: amend 
distribution order 


Fee telephone T.Brislin - 
Conference, D.Berger 


951 


1.0 


0.25 


0.5 


H. LADDIE MONTAGUE, JR. 
(Continued) . 


DESCRIPTION 


DESoSRi = 
SEPTEMBER 
Fee legal research 


Fee remand preparation of 
affidavit (evidence) 


Fee remand - affidavit 


OCTOBER 
Fee remand - re: affidavit 


Fee remand - Affidavit re: 
time : 


Fee remand - Preparation of 
affidavits; Preparation for 
hearing 

Fee remand - preparation of 
evidence (time records) 


Fee remand - Preparation for 
hearing, correspondence 


BURGLAR ALARMS - TIME 


HERBERT B. NEWBERG 


DESCRIPTION 


Pre-trial other. Preparation 
file pleadings 


Pre-trial other. Preparation 
file pleadings 


Pre-trial other. Preparation 
file pleadings 


Pre-trial other. Preparation 
file pleadings 


Pre-trial discovery. Prepara- 
tion file interrogatories 


Pre-trial other. Preparation 
file pleadings ” 


Pre-trial. Preparation 
documents 


Pre-trial other. Conference 
staff 


AUGUST 


Pre-trial other. Appear 
Court Argument 


Pre-trial discovery. Prepara- 
tion of documents 


Pre-trial conference, D.Berger 


EXHIBIT "C-1" 
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HERBERT _B. NEWBERG 
(Continued) 


DESCRIPTION 


Pre-trial other. File review 


Pre-trial other. Conference 
other. NY conference among 
plaintiff's counsel 


Pre-trial other. Preparation 
documents 


pre-trial other. Preparation 
documents - Rule 34 motion 


Pre-trial other. Preparation 
documents 


Pre-trial other. Conference 
in New York among plaintiff's 
counsel 


Pre-trial other. Preparation 
documents 


Pre-trial other. Revisions of 
Rule 34 Motion 


Pre-trial discovery. Rule 34 
motion 


‘Pre-trial discovery. Preparation 
file motions 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. Conference 
with attorneys in New York 
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10 


16 


17 


22 


30 


DESCRIPTION 


| AUGUST 


HERBERT B. NEWBERG 
(Continued) | 


Pre-trial other. Preparation 
documents 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. Preparation 
documents 


Pre-trial other. Preparation 


‘documents 


Pre-trial other. Conference 
with H. L. Montague, Jr. and 
A.M.L. 


‘¢ 


Pre-trial other. Preparation 
file briefs # ms 


Pre-trial discovery. Conference 
other 


Pre-trial other. Preparation 
file interrogatories 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. Preparation 
file briefs 


Pre-trial discovery. Prepara- 
tion file briefs 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. New York City 
conference re: rafting of S/L 
Brief 
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20 


23 


24 


23 


24 


MARCH 


HERBERT B. NEWBERG 


(Continued) 
DESCRIPTION 


Pre-trial other. Review 
documents 


Pre-trial other. ‘Conference 
with H. L. Montague, Jr. Te: 
brief on appeal s/L 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. File review 


Settlement conference, with 
all defendants - New York City 


Pre-trial others Review of 
Appellate brief - Statute of 
Limitations 


Pre-trial conference with 
D.Berger 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. Preparation 
file briefs 


Pre-trial other. Preparation 
argument re: S/L . 


Pre-trial other. Conference 
with D.Berger 
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26 


27 


14 


16 


21 


24 


10 


MARCH 


» 
tg 
wv 


HERBERT B. NEWBERG 


(Continued) 
DESCRIPTION 


Pre-trial other. Preparation . 
argument 


Documents; argument re: s/L - 


Second Circuit New York City. 
Also settlement conference 
with defendants 


Pre-trial other. Review 


Pre-trial other. File review 


Pre-trial other. Review 
documents 


Review pre-trial conference 
for April 17, 1970 
¢ 


Pre-trial discovery. Prepara- 
tion for pre-trial conference 
re: rediscovery on April 17 


Pre-trial discovery. Conference 
with D.Berger and H.L.Montague 


Pre-trial other. Conference 
with D.Berger and H.L.Montague 


Pre-trial other. Preparation 
documents 


Pre-trial other. Preparation 
documents 


Pre-trial discovery. Review 
documents 


957 


HOURS. 


4.0 
i 


HERBERT B. NEWBERG 
(Continued) 


DATE DESCRIPTION 
1970 
SEPTEMBER 
py Pre-trial other. Correspondence 


OCTOBER 


Pre-trial other. Inspection of 
documents for production 


Pre-trial other. Conference 
other with Robinson in New York 


APRIL 


12 


BURGLAR ALARMS - TIME 


HERBERT B. NEWBERG 


DESCRIPTION 


Ponta N OO Seed 


Telephone calls, correspondence 


Conference with H. Laddie 
Montague, Jr. 


Conference with H. Laddie 
Montague, JR. 


Correspondence, Telephone cal.s 


h 


HOURS. 


Re ET SHAPIRO, BERGER PORRER ED COHERM® = (Sl OND RURENSEBVERNEPOURS omy Gm Ge OED 
“CLIENT 5C }©6 . 3-03960 LIENT NAME B8BURGLAR ALARM DAIEQCT 31 1970 


>: aM AND 2! CORRENT SERVICE PERFORMED 
.. «ED NAME MONTH CUPS - OE DESCRIPTION Ben 
OOLORE GENERAL 
| DAVID BERGER 
LAWYER TOTAL 


| | MISCELLANEOUS 


i 


LAWYER TOTAL 


{ 
' 
i 
| ‘ALAN LERNER RESEARCH INVESTIGATN 
| 
l 


PRE-FRIAL DISCOVERY . 


"Cu? T) 


H LADDIE MONTAGUE : : CONFERENCE OTHER 
PREP FILE INTRG ANS 


PRE-TREAL OTHER 


EXHIBIT 


\ 
| 
! 

a 
| RESEARCH INVESTIGATN 
i 


| LAWYER TOTAL. | 212.00 


l 


/ HERBERT 8 NEWBERG 


PRE-TRIAL OTHER 


9| CONFERENCE OTHER 


oa TOTAL 


142.50 146.50 
paren L SCHAMBELAN | | 


i 

| 18] INSP DOCUMENTS PROD: 
\ 

| 


{ 
{ 

; | LAWYER TOTAL 
if 


BURGLAR ALARMS - TIME 


JUDGE HAROLD BERGER 


DESCRIPTION 


Preparation and review of out- 
standing challenges with AHF & ST 


Res: 


Re: 


Outstanding 


Outstanding 


Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 


Outstanding 


Outstanding 
Outstanding 
Outstanding 


Outstanding 


EXHIBIT *p* 


challenges 
ata tencwe 
challenges 
challenges 
challenges 
challenges 
challenges 
challenges 
challenges 
challenges 
challenges 


challenges 


challenges 
challenges 
challenges 


challenges 


is Re: 


JUDGE HAROLD BERGER 


Outstanding 


Outstanding 


Outstanding 


Outstanding 


Outstanding 


ontinue 
DATE DESCRIPTION 
1974 
TONE 
11 Re: Outstanding challenges 
i3 Re: Outstanding challenges 
18 Re: Outstanding challenges 
19 Res Outstanding challenges 
20 Re: Outstanding challenges 
25 Re: Outstanding challenges 
26 Re: Outstanding challenges 
27 Conference with Prof. Frey fe St 
1 Re: Outstanding challenges 
2 Re: Outstanding challenges 
3 Re: Outstanding challenges 
8 Re: Outstanding challenges 
10 Re: Outstanding challenges 
id Re: Outstanding challenges 
12 Re: Outstanding challenges 


challenges 
challenges 
challenges 
challenges 


challenges 


HOURS 


| 


DATE 


1974 


1975 


14 


25 
30 


AUGUST 


FEBRUARY 


APRIL 


JUDGE HAROLD BERGER 
(Continued) 


DESCRIPTION 


Re: Outstanding challenges 


Review of decision, prep. 
of memo 


Prof. Frey, preparation 


Telephone Dr. Frey, dictation of 
letter, review of Dr. Frey's letter 


Telephone - Marie 
Telephone - T. Brislin 
Preparation and review 


Telephone Robert Levene ’ 
Preparation 


investment 


Memo from P. Reynolds 


Conference P. Reynolds on 
missing addresses 


963 


HOURS 


-50 


1.25 
2.00 


50 


a 


-50 
sto 


50 


a5 


30 


oO wa WwW WN 


ad 
12 


JUNE 


BURGLAR ALARMS 


- TIME 


ALEXANDER H. FREY 


DESCRIPTION 


Review files on outstanding challenges 


Res 


Res 


Re: 
Re: 
Re: 
Re: 
Re; 
Res 
Re: 
Re: 
Re: 
Re: 


Res 


Re: 
Re: 
Re: 
Re: 


Re: 


Outstanding 


Outstanding 


Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 
Outstanding 


Outstanding 


Outstanding 
Outstanding 
Outstanding 
Outstanding 


Outstanding 


EXHIBIT “5” 
Q 


challenges 


challenges 


challenges 
challenges 
challenges 
challenges 
challengés 
challenges 
akin 
challenges 
challenges 
challenges 


challenges 


challenges 
challenges 
challenges 
challenges 


challenges 


Be 


C 
5 
nn 


5.00 
3.00 
3.00 


2.50 
2.50 
2.50 
2.50 
3.00 
3.50 
3.00 
3.00 
3.90 
3.50 
3.50 


3.00 
3.00 
2475 
5.00 


5.00 


ALEXANDER H. FREY 
(Continued) 


DESCRIPTION 


Outstanding challenges 
Outstanding challenges 
Outstanding challenges 
Outstanding challenges 
Outstanding challenges 
Outstanding challenges 


Outstanding challenges 


‘s 


Review file of outstanding challenges 


¢ 


Review file 
Review file 
Review file 
Review file 
Telephone Judge Berger 


Conference with Judge Berger; 
Correspondence 


a 
BURGLAR ALARMS - TIME : | 
EARL _D._ GREENBURG 
2 
DATE DESCRIPTION HOURS 
1972 é 
December 
21 - Class Administration 5.00 i 
1972 i. 
January 
3 Class Administration 1.00 , | 
3 Class Administration 1.75 | 
5 Class Administration 5.00 
6 Class Administration 4.50 | 
7 Class Administratign ‘10.00 3 
10 Class Administration 9.00 
11 Class pie harn gute 3.00 | 
12 Class Administration 7.00 
13 Class Administration twas l 
14 Class Administration 7.00 i 
Wa te Class Administration 8.00 
18 , Class Administration 1.25 a 
19 Class Administration 7.00 | 
20 Class Administration 9.00 
ras Class Administration 9.00 i 
24 Class Administration 10.00 
25 Class Administration 9.50 i 
. 
EXHIBIT 9 | 


' 


February 


EARL D. GREENBURG 


DESCRIPTION 


Class 
Class 
Class 


Class 


Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 
Class 


Class 


Administration 
Administration 
Administration 


Administration 


Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 
Adnindstration 
Administration 
Administration 
Administration 
Administration 
Administration 
Administration 


Administration 


Administration 


Administration 
Administration 


Administration 


: OGd 


EARL D. GREENBURG 


DATE WORK DESCRIPTION 


7 Class Administration 
8 Class Administration 
9 Class Administration 
13 Class Administration 
14 “Class Administration 
iS Class Administration 
16 Class Administration 
ca Class Administration 
27 Class Administration 
‘ 
968 


HOURS 


5.00 
6.50 
5.00 
10.00 
8.00 
6.00 
&. 00 
1. 
1.50 
1.50 


; Bh 
HEFFLER & COMPANY ©} VY 


CERTIFIED PUBLIC ACCOUNTANTS 
SUITE 800, 3 PENN CONTER PLAZA 
PHILADELPHIA, PA. :9102 


March 6, 1972 
David Berger, Esquire 
1622 Locust Street 
Philadelphia, Pa. 19103 


ke: Burglar Alarms 


For services rendered from January 14 to March 6, 1972 in connection with 
Plaintiff's Claims: 


Partners - Certified Public Accountants 
107 hours @ $35.00 $ 3,745.00 —~ 


Senior Supervisory Accountants 
118 hours @ $17.50 . 2,065.00 —~ 


Associates 
672 hours @ $7.50 


Xeroxing 


TOTAL 


EXHIBIT "G" 


a aie cies eee Sees 


A 
HEFFLER & COMPANY 
CERTIFIED PUBLIC ACCOUNTANTS 
SOCO8 MEFFLER, C.D. A. 3 PENN CENTER PLAZA, SUITE 800 | 
GELviee A. NEPPLER, C. P, A. PHILADELPHIA, PA. 19102 
October 21, 1975 ie 
he 
David Berger, P.A. ‘t a 
1622 Locust Street 
Philadelphia, Pennsylvania 19102 
Re: Burglar Alarms Anti-trust Matter 
sh For services rendered from June 4, 1974 to October 21, 1975: 7 
¢ 
Category Hours Hourly Rate Amount | 
Partner - Jacob Heffler $3 $50 $ 2,650. wy 
Supervisor - Steven Goldman 92 30 2, 760,00 
Associate Accountants 491 20 9,820, 00 
Clerical Assistants 120 10 ~ 2,200.00 
238 ie 


All time is supported by daily time records, which are available for 


inspection, 


EXHIBIT "G-l1" 


970 


EXHIBIT H 


Time ended by David Berger, P.A. 
ecuen October cP 1975 
Total time of attornevs as a grceup 
by category Of activity: 


Hours 


‘ Pleadings and motions 32.8 
Discovery 173.06 
Court appearances and 
preparation 282.75 
Settlement negotiations 244.50 
Settlement procedures 400.25 
Settlement administration 1349.60 
Fee application 194.25 
Briefs and legal research §02.50 
Appellate proceedings after 
Final Judgment 236.75 
General 154.85 
Fee agreements and b 
interventions 10.00 


TOTAL: 3577.75 
Total time of paraprofessionals as a 
group by category of activity: 
Settlement administration 5168.60 
Discovery 750.00 
TOTAL: §918.60 
Total time spent by each attorney as to 
@ach category of activity? 
Pleadings and motions 
H. L. Montague 
Herbert B. Newberg 
H.L. Schambelan 
TOTAL: 
Discovery 
David Berger 
H.L. Montague 
Herbert B. Newberg 
A.L. Lerner 
H. L. Schambelan 


TOTAL: 


EXHIBIT #8 
Page One 


971 


Court appearances and preparation 

David Berger 133 

H.L. Montague 128.25 

Herbert B. Newberg 21.5 

warren D. Mulloy 10.00 
TOTAL: 282.75 

Settlement negotiations 

Pavid Berger 51.5 

H.L. Montague 39 

Herbert B. Newberg 154.0 


TOTAL: 244.50 


Settlement procedures 


David Berger 63.5 
E.L. Montague 165.25 
Herbert B. Newberg 166 

Warren D. Mulloy 2.0 


‘bd 
TOTAL: 396.75 
Settlement Administration 


pavid Berger 69.25 
H.L. Montague §58.25 
Herbert B. Newherg 56.0 
Harold Berger 5 76.75 
Prof. Alexander Frey 113.00 
Warren D. Mulloy 1.0 
H. L. Scehambelan 11.35 
J.R. Lally 44.0 
J.C. Meredith 33.25 
L. Barrack 4.0 
E.D. Greenburg 306.75 
G.J. Rodos 34.0 
P.c. Cohen 32.0 
B. Shaw 10.0 


1349.60 


EXHIBIT H 
Page Two 
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(h) 


(L) 


(3) 


() 


Fee Applications 


David Berger 
H.L. Montague 
J.C. Meredith 


TOTAL: 


Briefs and legal research 


pavid Berger 
H.L.. Montague 
Herbert B. Newberg 
G.J. Rodos 
M.G. Davidoff 
B.K. Cohen 
TOTAL: 


*Appellate proceedings after 
final judgment 


David Berger 
H.L. Montague 


TOTAL: 
‘General 
David Berger 
H.L. Montague 2 


Herbert B. Newberg 
Warren D. Mulloy 


TOTAL: 
Pee agreements & interventions 


Herbert B. Newberg 


TOTAL: 


TOTAL (a) through (k) 


EXHIBIT H 
Page Three 
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Minimum Hourly Rates For Attorneys In David 


Berger, P.A., For Routine Matters Regularly 
and Currently Billed Without Reference To 
Contingency, Success, The Quality of Work, 
Or Other Facts Which may Properly Be Taken 


David Berger 

Herbert B. Newberg 
H. Laddie Montague 
Harold Berger 

Prof. Alexander Frey 
Warrer. D. Mulloy 
Leonard Barrack 
Joseph R. Lally 
Bruce Kk. Cohen 

Joel C. Meredith 
Gerald R. Rodos 

Alan M. Lerner 
Merrill G. Davidoff 
Berry N. Shaw 

Earl D. Greenburg 
Pauline C. Cohen 
Howard L. Schambelan 


Into Consideration 


ee ee LED 


EXHIBIT 


(1938) 
(1962) 
(1964) 
(1952) 
(1921) 
(1955) 
(1969) 
(1969) 
(1972) 
(1970) 
(1971) 
(1966) 
(1973) 
(1966) 
_ (1971) 
(1966) 
(1965) 


Year Admitted 


or 


’ YNETED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


SiMPSON THACHER & BARTLETT, 
a partnershif, 


¢ 


MLZ ott 


Ci ils 


Plaintiff, 


: . 
oe 


' eagainst- nar 
. ams 
OCCIDENTAL PETROLEUM x 
CORPORATION, : 


Ha 20 Gy 0 


; 
Ly 


h 


“ DeZendant.. “3 


icine sea aa Ae 
. 
* e 
° 


Plaintitf, Simpson Thacher. & Bartlett, . by its 


attorneys, Sheatnes & Sterling, for a sou atee alleges: 
eet AS TO ALL CACSES “OF 75 
- ACTION ALLEGED HERELM 


e Plaintiff, aeapaen Thacher & eechiales "ee 


* 0 


and at i relevant times was a partnership. engaged in 


: the practice of the law with its principal “ence of busi- 


% 


‘ness at one Battery Park Plaza ‘in the City. county and 


a: State of New York. Each, of the individuals comprising 
me and. doing . ‘business ‘under the firm res and style of the 
partnership is a. citizen of escheat New ‘York, New Jersey. | 
* ; Connecticut or the District of colsabie, and none oh a 


« ee enc 


* ‘citizen or resident of aavieoenin. 


: 2. " petendant, Occidental Petroleum ‘Corporation, 


ha ta: upon “{nformation ‘and belief, a corporation "organized 


° under the laws. of the state of California and has ‘its 


“ principal’ place of business in or about Les dngeles, 


it i F oat 


: , ear ‘ ee ! eee : ee ‘é 


3. The matter in controversy exceeds, exclusive 
“4 ‘ : 
of interest and costs, the sum of $10,000.00. Tne juris~ 


diction of this Court is based upon 28 U.S.C. §1332. 


. EXHIBIT J 


4. In connection with ‘ie matte: $ ne reir sheer | 
‘alleged: aefendant erunsacted pusiness in the Ststc ot 
New york and this judicial district: tr eonnectio® ith 
said putters. ecert2in ettiecrs ane jireetor® vf cefze: der 
acting on" its penalt had conversat:~"s anc ——— enn 

u numeross 


ces and meats 


fea york lead — ha 


cad tote on 


nas in t 
c conversations wits: persons 
out Dusises% * ap gueieiat 


feren 


celeron 
erharwit é grans& 


the claims hesei® rth arose in 


" pefendart 
after set £0 


- Aistrict. and 


said aiserict- 
FIRST cause oF “KETION ae 
1971, @ judgment in 


5. on or sncut ‘yebruary 18, 
rive und? 


che amcunt of qwenty Three MLLLLON > 
ars and, Ninety~ 


tTheee ttund 


eed Ereven 


even pelt 


rod Thirty7> 
grainst getendart 


{ qnousand, 
Four Cents ($23., 521,227-94) was entered 
jn the united St 


et of Kew vork 


ates pistrict 


in an acticnh 


ed to nerein as “‘*ADrans ao 


nt anterest en 


pistri 


whieh action is veferr 


a fcz post=udmme 


‘ ths judgment also provide 
gaid gum from Lhe gate of entry of thd. juegmen® “at the 
rate vided by nce “ana juegzent yepre~ 
, ed bY defendant and 


\.+ se 
{ of 7-1/2t as prov 
ave been " geulite 


ts held to ha 
x geetion 16 (b 


ties Exchange 
sed by the 


gented profi 
recoverable unde: 
1934, along with 


} of ‘che “ gecurd 


: act of prejudgen® interest impo 
iiss Se courte Defendant Was no re ‘plaiatit®, 
i ser : " and defendant 


rneys eenee chan 


nad been ropresented in 


atto plaintiff. 


6. tn March 1971, defendant 
occicental 20° 


i 
; t it on its apoeal in Abrams _V- : 
,. 


to represen 
the uni.ced state for the second circuit 
aed chat plaint 


g Court of Appeals 


qfct's genior partnct. wnitnsy North 


provi‘ 


, “wuld cader aes _ the “grad eer 


ee — 


‘ Seynsur ("Se, our”) 


assistance from othe! uttorneys vf. phointaft. Pirintst® 

{ ' agreed so to represent defendant, peevided Ltt pea santael 

| would be paid time charges ane disbsrscments sith Chats 22 
a favorable result wer. achieved Ob appeal, an ae i barteal 

| fee would be paid in an gmount commun £ate with hue : 

result achieved. Defendant ayreed te tisese payment LUCK. 

| 7. The appeud ir ALcams Vs ‘veetéental was 

| briefed ané arquec 5y Seyncur in accordanes “Aes the 

: agreement. The Cuurt ve appeals seversed tre "judgment. 


. against defendant end erderea that summary judgment” éis- 


| 
| 
missing the complaint be granted in favor of defendsr.t, 
although.ne & motion fcr such judgment | had bees made. by 
- «+ defendant in the district court. Thus, ,the ‘decision. on 
: ; _ appeal. dated detcber 33. 1971 ii 6 ¥.2a 157), reversed 
| oe ea .. on the merits the Sutgment against, defendant ‘oft “ihe 
! $23, S11, 337 .94,..plus acccued interest, and relieved ae- 
| fendant entirely: of its “Liability. - “ ‘ , “ ve 
| k . e ; 28. _Thereafter, plaintitt requested of defendant 
os / S, payment of the additional foe in a Light, ef the ‘result 
eid, Es "achieved in the Court af Appeals. Defendant told plaintif! 
oa _ that, payment of an ggaresonel fee would ‘be mado “after a: , 
ginal decisiun by the Suprene Court of the united States, 
A aoe if review by the. suprene court was sought. Defendant: 
, further retained pt Laintift te zepresent defendant in anv ; 


“proceedings in: the suprene Court, on. the: understanding that © 


_--,. ° @efendant would be so ranresented by y Scymour with tha” 


assistance of isi attosncys of plaintitt and: that the 


Lee a ~-igeeenent. for the additional ies would. ‘continue, A peti- 
ecuie Ja. gee ; 
Pe pee “tion for ‘certiorari was filed in said actin: and, therer 
ae aS aes 
E. after aca filed a.  brict cprusing said petition. 
Se ee ee ‘ : eS 
4 a a ae 
3 gre ae 
cas Coe ave ; 
"rene? : oa ‘ 5 
mgt at. a z ° %. 
‘ dy 


ore cw" rt rise 


wa we qecis ror =if 


endant in ace 


"3 cour’ at 


would pave 


oe . post-juasmen® 


py the wccealh 


n addit jonal fee 


nately ‘warch 1971 and May 
at the reques® of agefondante piaintitt performed 


and unique services for che detencant, tf its 


qth the mee in abrams_Vs 


and 9 nerein: 


ted defendant 


e - Py Oe ; aie Bee 
action the ruanunable watu: of te gery 8 wt piaieets 7 


_ on Light of the result achieves UY it is 43 eecens wf 


$1, $09,000.00, in addition te time churys CHIC cask, EES 


paic by defendant. 


$2 O30 hed 


15. By reason of the terege ing. shore 33 % 


due and owing fron defendant 9 plaintist a pum in Gxecse 


ef $1, $00,000.00. 
WUERCFORE. plaintiff auaanas judyment oqains'. 
- gefencant in an amount in uxccts of $1,800,000.00- together 


with interest from. Movember. 9. 1973. 


‘pated: New Yorks New York . 
7 + Feoruaty 1S, 1974 “a ape a? eas 


caging 
ag 
BO 
3 
4 
e 
: 
in. 
(9) 
r 


Li» 
Be rk: 3 tie R Member © € 
a Rote 2a ci me -atterneys .£0r Plaintif? 
t. Seeley f : .' §3 Walj_street ; 
1, as pen, - Rew York, New york 10005 
{ . : ~ (212) 483-1000 ; A 
a : + é ‘ 
“ft 


rs > 
’ ’ 
a - ‘ 
~ : , 
Se al 
we . . 
> a” ‘ oe 
‘ 
wpe ‘ 
? z orb : 
; cen : 
Ze x ; : 
: 
: Bes 
hie ® 
ie 
* - . 
. 
a S79 
. 
* 
’ 
if fie 
s:* Py 
; ? . z 
‘ owen = ry 
oS ea A : : 
t%e 
a 3 
eheuge } 
4? ret ~ 
~- 
Tot 


aa 


a Plt. Cul. ' 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et. al. 68 Civ. 4026 


3 

3 

Ve 3 
3 

2 


GRINNELL CORPORATION, et. al. M 19-92 


eee nal 


MANHATTAN-WARD, INC., et. al. 68 Civ. 4028 


Ve 


ee 08 88 00 OF Of 


GRINNELL CORPORATION, et. al. 


_——1225 VINE STREET BUILDING, 


68 Civ. 4027 
INc. 


° 


Ve 


2 

: 

3 h 
$ . 
% 


¢ 
GRINNELL CORPORATION, et. al. 


COMMONWEALTH OF PENNSYLVANIA 3 
COUNTY OF PHILADELPHIA 3 oe 


AFFIDAVIT 
% 


HERBERT B. NEWBERG, ESQUIRE, being first duly 
gworn according to law, deposes and says: 

1. That he was a partner at the law firm of 
Cohen, Shapiro, Berger, Polisher and Cohen, Philadelphia, 
Pennsylvania until he separated from that firm in September, 
1970. Thereafter, he was a member of David Berger, P.A., 


Attorneys-at-Law, 1622 Locust Street, Philadelphia, 


Pennsylvania until late April, 1972. 


usy 


(B.D. Pa. Civ. 68-1478) 


(Z.D. Pa. Civ. 68-1489) 


(B.D. Pa. Civ. 68-1479) © 


2. That during the period 1968 through April, 
1972, he expended legal services in connection with the 
above-captioned Litigation. 


3. That from 1968 through September, 1970, he 


kept contemporaneous time records which accurately reflected 
the legal services he expended. Those records were logged 
into a computer and printouts were made monthly. 

4. That he did not maintain daily time records 
for this case during the period November, 1970 through 
March 1972, but that in April, 1972, he reconstructed on 
a monthly basis the tine expended by him during that period 
by reviewing his work files, pleadings and briefs‘ files} 
correspondence files, calendar and other relevant documents. 

5. That Exhibit "A" annexed hereto was oekgunad 
under his direction and was the result of his reconstruction 
of time expended. To the best of his knowledge, information 
and belief, Exhibit °A” is an accurate, if not conservative, 
accounting of, the time expended by him in the above action 
during the period November, 1970 through March, 1972. 

6. That for April, 1972, he maintained 
contemporaneous daily time records. 


Hind Rickey 
ERT B. NEWBERG s, 


SWORN TO AND SUBSCRIBED 
perore ME tars YC pay 


MARIE R, RUSSO 
Metare fF ° * tet tomts Ca, 
wt ea icetelie ee ee 


bavic BERGER, P A.ATTORNEYS AT Law 
Time record summary for the month of Nov. 1970 # 


city of Detroit, et. al. V- Grinnell, et. al. 


DESCRIPTION OF WORK DONE 


Prep. of plaintiff's objection to 
defendants' interrogatories, conf. 
with plaintiffs’ counsel 


Review of telegram from Clerk, 
Supreme Court of U.S. re: Petition 


for Certiorari against Russ Togs 
denied and office conf. 


ae 


Davio BERGER, P A.ATTORNEYS AT Law 


1970 


| Time record summary for the month of _ Dec. 


i CASE: City of Detroit, et- al. v. Grinnell, et. a 


i ATTORNEY DESCRIPTION OF WORK DONE 


HBN Preparation of plaintiff's jo 
brief in Support of National 
Class actions, staff conferences 
proofreading 


review of memorandum to counsel 
from U.S. District court, xe: 
briefing schedule; staff conferences 


Hl 


DAVID BERGER, F A.ATTORNEYS AT LAW 


Time record summary for the month of 


CASE: City of Detroit, et. al. vw. Grinnell, et. 


ATTORNEY DESCRIPTION OF WORK DONE 


eee CLA LOO 


Final prep. of class action Brief 
and filing 


Review of Memorandum in support 

of determination that plaintiff's 
actions are maintainable, as class 
actions (single state cases) staff 
conferences. 


Preparation and filing.of motions 
to determine class action 


Preparation of notice of change of 
name and address (David Berger, 
1622 Locust Street, Philadelphia) 


Davin BERGER, P A..ATTORNEYS AT LAW 


q Time record summary for the month of _ Feb, 197) 


i CASE: City of Detroit, et. al. v. Grinnell, et- al. 
i ATTORNEY H pescarprron OF WORK DONE 


HBN Review of defendants' affidavits 
in opposition to maintenance of 
these suits as National Class 
Actions; staff conferences 


Review of Defendants’ memorandum 
in opposition to maintenance of 
these suits as National Class 
Actions; staff confernces. 


Review of pretrial order 7 


} 


he 


RERGER, FP A. ATTORNEYS AT LAW 


¥. 
& 


preparation of plaintiffs’ joint 
emorandum in support of 


ance of these suits 45 
National Class actions.- 


Review of affidavit of H. 
Montague, Ir., in support ot 
National class Action, stat 
eonferences 


Review reply 

of determinatio 

actions are maintain 
~etions (single state ca 


settlement pnagotiations, 
conferences: correspondence 


¢ 


‘DaviO BERGER, P A.,ATTORNEYS AT LAW 


E Time record summary for the month of 


| CASE: City of Detroit, et. al. v. Grinnell, et. al. 


] ATTORNEY DESCRIPTION OF WORK DONE 


HEN Settlement negotiations; statf 
conferences, correspondence. 


. 
a ° 
Ma 
bead 


Davio BERGER, P A.,ATTORNEYS AT Law 


Time. record summary for the month of _ Ma 1971 


City of Detroit, et. al. v. Grinnell, et. al. 


DESCRIPTION OF WORK DONE 


- Settlement negotiations, staff 
conferences, correspondence 


Davio BunceR, P A.ATTORNEYS AT LAw 


a Time record summary for the month of une, 1971 


al. 


et. 


fc CASE: _ City of Detroit, et. al. v. Grinnell, 


g ATTORNEY ’ DESCRIPTION OF WORK DONE 


‘  «- BBN Settlement negotiations, staff 
conferences, correspondence 


Time record summary for the month °¢ July, 1971 


City of Detroit, et. al- v- Grinnell, et. al. 


DESCRIPTION OF WORK DONE 


Preparation and filing of Courtland 
J. Silver for leave to intervene 


as a party plaintiff in CA 68-4028 


Review of memorandum in opposition 
to Motion to Intervene 


Settlement negotiations, staff 
conferences, correspondance 


Davin BERGER, P A. ATTORNEYS AT Law 


u ' ime record summary for the month of August 1971 : 
| CASE: City of Detroit, et. al. V- Grinnell, et. al. 


E ATTORNEY DESCRIPTION OF WORK DONE 


HBN Settlement negotiations, staff 
conferences. : 


‘¢ 


¢ 


, ad : 
DAV!O- BERGER, & A. 


Time record summary for the month of Septenher 197] ; 


City of Detroit, et. al- v- Grinnell, et. al. 


DESCRIPTION OF WORK DONE 


Settlement negotiations, staff 


conferences, correspondence 


— P A,ATTORNEYS AT Law 


c Time record summary for the month of October, 1971 


= City of Detroit, ¢t- al. v. Grinnell, et: al. 


SprToRNEY DESCRIPTION OF WORK DONE 


Settlement negotiations, staff 
conferences, correspondence 


° 
| 


Bo BERGER, P A.ATTORNEYS AT Law 


or the month of November, 1971 


aks 


Time record summary f 


CASE: city of petroit, et. al. Vv: Grinnell, et- 
| DESCRIPTION OF WORK DONE 


ATTORNEY 


Settlement negotiations, staff 
conferences, correspondence 


Poe Ri gd OG Se ae Jn ace Munn. Ween le el 
. 


arrest 
David BERGER, P A.ATTORNEYS AT LAW i 


: ; 
: ~ 


: Time record summary for the month of December, 197] 


i, CASE: City of Detroit, et. al. v. Grinnell, et. al. 
| ATTORNEY DESCRIPTION OF WORK DONE TIME 
| ‘ HBN Review of Settlement Order #1 - 6.0 
HBN Review of Affidavit of Frank C. 
3-5 


Fritz, Jr. 


EBN Review of Affidavit of William F. 
Halpern 


BN tae Review of Legal Notice (RE: NY Times 3 -9 
and Wall Street Journal) L 


HEN Review of Affidavit of Lawrence W. ae 
Thompson 


HBN Review of Order entered | 1.0 


EBN Preparation and filing of Stipulation 4.5 
RE: designation of Class he? ion 
Committee ¢ 


HBN Review of Affidavit of Robert O- ' §.0 
Donnelly 


EBN Review of Affidavit of darry ls 
Garfinkel 


conferences, corresrondence 


f 
| 
- 
. 
E HBN Settlement Negotiaticns, staff 32.0 
| 
| 


Davio BERGER, PF A. ATTORNEYS 4T LAW 


Time record summary for the month of _ January, 1972 & 


CASE: City of Detroit, et. al. v. Grinnell, ‘et. ‘5 


ATTORNEY DESCRIPTION OF WORK DONE 


Correspondence, telephone conversa~ 
tions, claim processing, staff 
- conferences 


preparation and filing of Affidavit 
of H. Laddie Montague, Jr. 


Review of Settlement Order #2 


1 / 
Davio BERGER, P A.ATTORNEYS AT WwW 
i Time record summary for the month of _ poepruasy,-1972 


Bt case: City of Detroit, et. Bical ie Grinnell, et. al. 


ATTORNEY DESCRIPTION OF WORK DONE TIME 


HBN Correspondence, telephone 
conversations, claim processing, 
staff conference. 


P A, ATTORNEYS AT LAw 


mime record summary for the month of March, 1972 i 
CASE: City of Detroit, et- al. v. Grinnell, et. al- | 
ATTORNEY , ‘[ DESCRIPTION OF WORK DONE ae | 


13.0 


Savio BERGER, 


‘i HBN Correspondence, telephone 
conversation, claims processing, I 


staff conference. 


os 
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GRINNELL CORPORATION, et. al. 
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COMMONWEALTH OF PENNSYLVANTA 


83s 
COUNTY OF PHILADELPHIA 2 


AFPIDAVIT 


DAVID BERGER, ESQUIRE, being first @uly sworn according 


to law, deposes and says: 


ate I have read the affidavit of October 28, 1975 of 
H. Laddia Montague, gr. (the “Montague Affidavit") to be filed 


in the above-captioned action. 


2. The matters set forth in the Montague Affidavit 
relating to my time records and the tine expendec by me in this 
litigation are true and correct to the best of my knowledge, 


information and b2lief. 


2. The matters set forth in the Montague Affidavit 


satating to the status and qualifications of the attceneys of 
David nevcie P.#., and the billing rates, practices and ex- 
periences of our firm are also true and correct to the best of 


my knowledge, information and belief. 


Oe Likewise, the matters set forth therein re- 


lating to the contingent fee contracts with our casenks in 
this litigation are true and corzect to the best of my 


knowledge, information and belief. 


<0 
la 
3/ David Berger : 


DAVID BERGER 


om encom hte teanal ga enn one eer Re weer mene 


SWORN TO AND SUBSCRIBED ; 
OF Octaber ,2975. 


i /s/_ Marie R, Rus3o 
NOTARY PUBLIC 


‘ ems RB. PLIS9 
: eestesy Puts. 7S weg aioe O30 
fay CoMitictens tmpond 207% V5. 1577 


BEFORE ME THIS 30th DAY 5 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. “ 68 CIV. 4026 
Ve 


GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1478) 
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GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1489) 
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1225 VINE STREET BUILDING, - 68 CIv¥. 4027 
INc., et al. 
Vv. 
GRINNELL CORPORATION, et al. (E.D. Pa. Civ. 68-1479) 


a a a aa a a ae tir 
AFFIDAVIT 


David Berger, Esquire, being duly sworn, deposes 


and says: 


1. Z am a member of the bar of the Supreme Court 
of Pennsylvania, the United States District Court for the 
Eastern District of Pennsylvania and the Supreme Court of 

’ thie United States. I and my firm, David Berger, Peds, 
Attorneys At Law, 1622 Locust Street, Philadelphia, Pennsyl- 
vania, 19103 (hereinafter collectively "Petitioner") are 


counsel for each of the class representative plaintiffs in 


1901 


the three siicheailcaiie cases. I submit this affidavit in 
support of a pietetan tee an award of a twenty-five percent 
(25%) counsel fee plus reimbursement for out-of-pocket costs 
actually incurred and to be incurred in the continuing 


administration of these cases. 


2. In this affidavit, I shall set forth the his- 
tory of the litigation and its prosecution, the terms ef the 
settlement and the petitioner's request for attorneys’ fees 


and reimbursement of costs. 


ke 
“wYsTORY OF THE LITIGATION AND ITS PROSECUTION: 


aA. Commencement and the Nature of the Litigation. 


| 
3. The three above-captioned actions were commenced 


on July 10 and 11, 1968 in the Eastern District of Pennsylvania 
as national class actions on behalf ef (generally defined) all 
state, county and municipal governmental entities, all commer- 


sial entities and all industrial entities. 


4. Each complaint alleges a violation by the 
defendants cf Sections 1 and 2 of the Sherman Act, charging 
the defendants with an unlawful combination and conspiracy 
to restrain trade and monopolize on a nationwide basis the 
®accredited central station protective services" industry. 


Pursuant to the aforesaid conspiracy, defendants are alleged 
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to have adopted a course of action calculated, inter alia, 
(1) to drive competitor companies out of business through 
predatory pricing, (2) to acquire competitor companies, 
and (3) where possible, to fix and maintain their prices 
to subscribers at artificial and higher levels than would 
have prevailed in a normal competitive market. 


5. On October 3, 1968, the above-captioned 
cases, along with all othar similar cases pending through~ 
out the United States, were transferred pursuant to 28 U.S.C. 
§1407 to this Court for consolidation and coordination for 
pre-trial purposes only. As a result, approximately 74 
cases-/ were consolidated before this Court, §5 of which 
were commenced by subscribers and i9 of which were commenced 
by injured ‘competitors .——/ 


| 
B. Prosecution of the Actions: 


6. Upon consolidation and coordination of these 
cases, a Steering Committee of Plaintiffs' Counsel was es- 
tablished so that one set of plaintiffs’ discovery would be 
filed and served. While consolidation afforded many plain- 
tiffs’ counsel the opportunity to take a back seat and receive 


ELE 


*#/ The Federal Government damage action is also pending 
before this Court. 


£27 In addition, one competitor case was allowed to remain 
in the Eastern District of Pennsylvania. Furthermore, 
two earlier competitor cases had been settled prior to 
this §1407 transfer.: - 
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ade 


a free ride on the work of others, Petitioner has assumed an 


aggressive and active role. Accordingly, Petitioner hecame 

an active member of the Steering Committee and drafted the 
Motion for Production of Documents, which became the singu- 
larly most important and significant discovery tool in these 
sera 4 Compliance with this Motion for Production directly 
led to the establishment of a document depcesitory and the 
production therein by defendants in excess of 100,0°3 wocu= 
ments. Although not the original drafter, Petitioner Likewise 
eook an active part in reviewing and finalizing the joint set 


of plaintiffs’ interrogatories filed in these cases. 


: 7. With respect for the preparation for tzial, 
each plaintiffs’ counsel had the full responsibility of pre- 
paring his own Case. fo the best of Petitioner's knowledge, 
there was no coovdisabion of ‘effort among various plaintiffs’ 
counsel to review and analyze the fruits of discovery and the 
record in U.S. ¥- Grinnell, supra (hereinafter "Government 
Record") . accordingly, Petitioner undertook and did, in fact, 


make a careful review and analysis af the Government Recora-_/ 


as well as 4n inspection of the Depository and documents therein. 


*/ A review of the Record in the Government enforcement 
2785 


action, U.S. Vv. Grinnell Corp, Civil Action No. 
(D.R.I-) Wr revea at tne Government itself con- 
si tered its case a ®*gocument” Case. 


ee/ This revealed that the Government case Was based in 
¢t on a theory different from chat on which these 
class actions are grounded. Indeed, to the extent 
that the Government case relied upon predatory pric- 
ing practices, it is antagonistic to these class 
actions. 


8. Subsequent to the initial joint filing of 
discovery as set forth ‘in paragraph 6, supra, the subscriber 
plaintiffs and the competitor plaintiffs decided to go their 
separate ways on any future discovery. The compelling reason 
for this separation was that th claims of these two catago~ 
ries of plaintiffs were diametrically opposed to each other. 
The sunscribers' claims for damages are founded on allega- 
tions of overcharge while the competitors’ claims for damages 
are bottomed upon allegations ef predatory pricing, including 


Gefendants' sales of services below cost. 


9. Befendants' Motion for Partial Summary Judgment: 


{a) At an early stage in these proceedings, defen- 
dants filed a motion for partial summary judgment alleging 
that the Government enforcement ection had terminated on June 
13, 1866, the date of the Supreme Court opinion in United 
States v. Grinnell Cozp., 384 U.S. 563, and accordingly that 
the applicable statute of limitations was tolled only through 
Suly 13, 1967. Defendants argued that any private suit filed 
sutsequent to July 13, 1967 was barred by the statute of 
Limitations. 

(rb) Petitioner prepared the initial draft of the 
plaintiffs’ joint brief submitted to this Court. This Court, 
on consideration of briefs and affidavits and without oral 
argument, denied defendants’ motion and held that the Govern- 
ment enforcement action did not terminate until September 9, 


1967 and that accordingly the statute of limitations was 
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tolled until September 9, 1968. Russ Togs, Inc. v. Grinnell 
Corp., 304 F. Supp 279 (S$.D.N.Y. 1969). Petitioner's and 


plaintiffs' successful opposition to this motion preserved 


‘the viability of these law suits. 


(c) This Court, sua sponte, certified for appeal,- 
pursuant to 28 U.S.C. §1292(b), its interlocutory order deny- 
ing summary judgment. Defendants, convinced of the correct~ 
ness of their motion, moved for permission to appeal. 
Petitioner was an active participant in the preparation of 
the papers filed in opposition to the gzanting of the appeal 
and also in the preparation of the brief filed in the Second 
Circuit on behalf of plaintiffs-appellees. Petitioner argued 
the case in the Court of Appeals on behalf of the three above- 
captioned class actions and for others .*/ Argument was 
successful. The Court of Appeals affirmed the decision of 
this Court. 426 F. 24 880 (2nd Cir. 1970). 

(a) Wot to de denied, defendants filed in the 
Supreme Court of the United States a Petition for a Writ of 
Certiorari. Petitioner once again was an active participant 
in drafting the Brief for the Respondents in Opp sition. Ouce 
again, plaintiffs-respondents were successful; the Supreme 


Court denied certiorari. 400 U.S. 878 \°970). 


10. Class representative plaintiffs were also con- 
fronted with a Motion to Dismiss the action against defendant 


A TTT 


#/ One counsel for certain competitor plaintiffs also 
presented oral argument. 
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Automatic Fire Alarm Company of Delaware ("AFADEL") on the 
ground that it was not in existence at the time ef suit and 
accordingly, was never served. Petitioner countered that 
motion with a Motion to Amend urder Rule 15(c), Fed. R. Civ. 
P., to substitute Automatic Pire Alarm Company 4s & defendant 
for AFADEL, the former having acquired the latter. The m- 
tion to amend was granted, the amendment relating back in time 
to the original filing date of the complaints. Order of 
September 19, 1969. 


B. | History of These Class Actions: 
\ 
lL. Of the 55 subscriber suits pending in this 


Court, the three above-captioned cases were the only national 
class actions filed. Subsequent to the filing of these com 
plaints, three statewide class actions were filed on behalf 


of governmental entities within Connecticut, Maryland and 


New Jersey a 


12. Petitioner early moved to have the above-cap- 
tioned actions maintained as national class actions as alleged. 
This motion was stayed by Order of the Court, pending final 
determination of the defendants’ Motion for Partial Summary 
Judgment ‘(referred to in q9, supra). Towards the end of 1970, 
the Court determined the time was appropriate to decide this 
issue. 


eS 


*/ These 3 statewide goverrmental classes have been 
carved out of the national governmental class. 


tAN7 
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13. The class action determination was @ hotly 
contested issue with a@tfendants. Petitioner initially sub- 
mitted an extensive brief (46 pages) in support of the class 
action. Defendants answered with a voluminous reply brief 
together with 56 printed pages of affidavits. Petitioner 
then filed an extensive reply brief (40 pages) together with 
Petitioner's affidavit. Oral argument was presented to the 


Court on June 18, 1971. 


14. The importance of upholding the class actions 


herein was two-fold: (a) it was the only means of preserving 
the viability of claims of absent class members, whose claims 
would otherwise be barred by the expiration ef the statute of 
Limitations ;~/ and (b) the therapeutic effect of the class 


action device in effectively enforcing the antitrust laws. 


1S. While the class action issues were awaiting 
Court determination, settlement negotiations proceeded between 
Petitioner and counsel for defendants. The parties requested 
the Court to delay any decision on the class action issues 
pending these settlement negotiations. The Court agreed, thus 
enabling Petitioner and counsel for defendants to negotiate 


the settlement now before this Court. 


EL 


*/ Defendants have made the argument that the class 
action, even if upheld, would not toll the statute 
of limitations for absent class members. 


1NN8 
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D. History of Settlement Negotiations: 


\ 
i 
16. With respect to the proposed settlement, it 


was Petitioner who initiated negotiations. No other counsel 
for any plaintiff participated in these negotiations nor in 
the preparation of the settlement agreement and the proce- 
dures conceived therein. The first settlement meeting was 
Pebruary 16, 1970. At that time, defendants’ appeal from 
this Court's denial of their partial summary judgment moticn 
was pending in the Second Circuit. No real progress was made, 
asentially because the defendants indicated that it was Pre” 


mature to consider settlement wmtil defendants had exhausted 


the appeal procedure on their summary judgment motion. 


17. aA second meeting with defendants was held on 
March 26, 1970, following the Argument in the Second Circuit 
of defendants’ summary judgment appeal. Once again, fruitful 
settlement negotiations were premature. Petitioner surmised 
that defendants’ coclness to serious settlement negotiations 
was premised not only on the pendency of the appeal, but also 
on defe ants’ evaluation of the still unbriefed and undeter- 
mined ciass action issue, with defendants insisting that the 
national classes would not be upheld. 


18. After the class action issues had been fully 
briefed by all parties and oral argument had been presented 
to the court, defendants accepted Petitioner's renewed invi- 
tation to discuss settlement on a class-wide basis. Thus, 


commencing on June 30, 1971, Petitioner travelled to New York 
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on four separate occasions to attend four lengthy settlement 


was negotiated and drafted and proposed orders were submitted 


meetings.. It was these meetings, interspersed with telephone 
calls and -crrespondence, which resulted in the settlement 


now before this Court. Thereafter the settlement agreenent 


4 


to the Court to aid in the administration of the classer 8 
to establish the procedures necessary for approval of the 
settlement. Needless to say, additional meetings were required 


in order to reach agreement on these settlement papers. 


19. In negotiating the proposed settlement, Peti- 


tioner was ever mindful of' the importance of upholding the 
class actions, that being the only judicial vehicle by which 
absent class members could have redress for the alleged dam 
ages they suffered as a result of defendants’ antitrust 
wiolations. Accordingly, it was paramount to Petitioner that 


-any settlement mist provide: (a) that the three national 


classes be recognized and be construed as broadly as possible; 
(b) that the settlement period be as long as possible; and (c) 
that the very best notice possible be given. All these goals 
were attained in the proposed settlement, thus assu~ing that 
the greatest number of subscribers would be given an oppor 
tunity to participate in the litigation and share in the pro- 
posed settlement fund. 


Z. Administration of the Class Actions and the Settlement: 


20. A printed Legal Notice was mailed on December 
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23, 1971 to each current central station subscriber of defen- 
dants ADT, ‘eens and AFA, consisting of approximately 89,816 
subscribers. In addition, Legal Notice was published (1/8th 
page) in each regional edition of the New York Times and the 
Wall Street Journal, publication occurring on the following 
dates: December 17, 1971, December 23, 1971 and December 30, 
1971. In response to the Legal Notice, Petitioner was bar- 
raged with telephone calls and correspondence, all of which 


had to be and was answered. 


21. As provided in Settlement Order No. 1, a class 
action committee was established to oversee the management 
and administration of the Notice program. Petitioner assumed 
full responsibility for the actual management and administra- 
tion of this program. Accordingly, all mail received in 
response to the Notice, including "Sworn Statements of Claim" 
and "Written Requests for Exclusion", were forwarded to Peti~ 


tioner's offices for processing. 


22. Commencing in early January, 1972, in addition 
to the aforementioned telephone calls and correspondence, 
class members commenced filing "sworn Statements of Claim” 
(hereinafter “claims") and "Written Requests for Exclusion”. 
Each Request for "ryclusion" was reviewed and filed. Each 
Claim was reviewed for correctness and if invalid for any 
reason, was set aside to be challenged. Many challenges 


required mathematical calculations. A challenge letter by 
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the class action committee was sent to each challenced 


claimant setting forth the grounds for the challenge and, 


where possible, the amount of the claim challenged. Approxi- 


mately 3,216 challenge Letters have been 


sent Bed 4 Approximately 


14,079 claims have now been received. 


23. In response to the aforementione: challenged 


Letters, Petitioner again received an overwhelming number of 


telephone calls and lette:s (filed with the Clerk), many of 


which needed response. Because the time within which to re- 


spond to the challenges was short, Petitioner undertook to 


respond to letter? by collect telephone calls rather than in 


writing. In this and every other respect, Petitioner did 


the class. 


24. Because of the volume of claims filed, Peti- 
tioner has, with the approval of the class action committee, 
placed all claims, both challenged and unchallenged, on & 
computer. In this manner, administration of the final reso- 
lution of claims and allocation and distribution of the 


proposed settlement fund will be greatly facilitated and its 

accuracy assured. 

BEE ON nn UEOn in crete mee 

#/ Subsequent to March 2, 1972, the day when the challenge 

letters were to be mailed, additional claims have been 
filed. Challenges to these claims have been sent to 
the claimants. Other claims, filed within the two 
weeks, have recently been mailed. Because of time limi- 
tations, these claims and the challences thereto do not 

appear on the computer print-out. 


everything possible to cooperate with and assist members of 5 


ve cena oe eee eee cement aint eens penne 


25. While all the foregoing work was being per- 


formed by Petitioner, and being performec under pressure to 
meet the deadlines set forts — Settlement Order No. l, Peti- 
tioner was required to respond to a motion by certain class 
members requesting the extension of the exclusion date tu May 
1, 1972 ani further requesting voluminous discovery from the 
class recpcesentative plaintiffs as well as defendsnts. In 
cyposition to that motion, Petitioner prepared two memoranda 
of law and appeaced for eral argument. The motion is currently 


awaiting decision by the Court. 


26. Because of the number of claims filed and the 
necessity for accuracy in cataloging the claims on @ computer, 
the Class Action Committee requested an extension of time of 
one month to file a Listing of all claims, a proposed alloca- 
tion of settlement and a petition for award of attorneys’ fees 


and costs. The extension was granted in Settlement Order No. 


2, dated April 3, 1972. 


F. Future “ork Involved: 


27. Many challenges to Claims will have to be re~ 
solved. Of the approximately 3,216 claim challenged, many 
claimants either have agreed with tie challenge uy the class 
action committee, have not responded =o the challenge or have 
submitted a corrected clain which cures the challenge. In 
addition, Petitioner estimates that at least 750 claimants 
have requested review of theix challenge. Whatever procedure 
the Court decides to employ to resolve these ciallenges, be 
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it through a magistrate, master or otherwise, Petitioner ex- 
pects to participate actively in the proceedings and is ready, 


willing and able to do so. 


28. Once challenges are resolved, the final alloca~ 
tion of the Settlement Fund must be submitted to this Court 


for approval, and if approved, distribution of the first in- 


stallment of the settlement fund must be made. This procedure 
must be followed with respect to the additional four install- 
ments. Petitioner assumes full responsibility for the 
collection, allocation, and distribution of each installment 
of the Settlement Fund, of course all with prior approval and 


direction by the Court. 


29. ‘The hearing on approval of the proposed settle- 
ment is now scheduled sor May 24, 1972. Prior thereto, 
Petitioner will submit to the Court 4 memorandum in support 
of the proposed settlement and present any evidence necessary 
ex required to demonstrate that the settlement is a fair, 


adequate and just one. 


30.: In many other class action cases, the counsel 


for representative plaintiffs, once having negotiated a 


settlement, have walked away from the proceeding and left the 
administration of the settlement to a master appointed by the 
Court. Petitioner has already demonstrated and wishes to 

inform the Court that Petitioner will not abrogate Petitioners 


Guties as counsel for class representatives and will continue 
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to participate actively in these cases, in all phases and 


in whatever capacity necessary, until the final recovery 
(approximately four years from now) is obtained and distrib- 
uted to those class members entitled to share in it. All of 
this will be.done pursuant to the Court's supervision and 


approval. 


it. 
THE TERMS OF THE PROPOSED SETTLEMENT 


31. The proposed settlement is embodied in Settle- 
ment Agreement Letter ("Agreement") dated August 27, 1971 aad 


is attached as Exhibit “A” to Settlement Order No. l. 


32. Class Actions: Paragraph 3 of the Agreemant 
contains defendants’ agreement that these actions be upheld 
as class actions for the purpose of this settlement. However, 
in the event the settlement is not approved or otherwise is 
not consummated, defendants expressly “retain all rights to 
object to the maintenance of the actions as class actions." 
Accordingly a most important aspect of this settlement is the 
agreement of defendants to the maintenance of these actions 
as class actions as those classes were defined in the complaint, 
e.g., as national classes. Due solely to this provision, the 
claims of absent class members remained alive; without it, 
their claims would have been barred by the applicable statute 
of limitations. If the settlement fails, not only will the 


class action issue remain for this Court's determination, but 
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the claimants will again be subjected to the risk of having 
their claims barred by the statute of Limitations. 


ue ; : a ‘a 2 33. Notice to the Class: The agreement ({4) pro- 
fh % Se Pigs vides for the best Legal Notice practicable under the 


circumstances. This provision resulted in Notice being 
given as set forth in paragraph 20, supra at p.l0. Petitioner 


believes that the Legal Notice given in this case far exceeds 


in effectiveness the Notice given in other antitrust class 


action litigation. Furthermore, the Notice informed poten~- 


tial class members not only of the pendency of the actions 
but also of the existence of the proposed settlement and its 


details, thus evoking a response to the Notice far greater 
_ than what it would have been had the notice not been so full 


; . | , ; and effective. 


! ' 34. Gost of Notice: The Agreement (44(b) (£24) ] 

1 expressly provides that defendants will bear the costs in- 

! emurred in connection with the Legal Wotice given, which cost 

amounted to approximately $37,895.17. Without this provision, 
these costs would normally be paid from the Settlement Fund, 


thus being borne by the participating class members. 


3S. The Period For Includable Transactions: In 


cases such as these, the settlement is normally limited to 


ee et er 


transactions occurring within the four-year period preceeding 


the filing of the Federal Government's Criminal or Civil 
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Complaint. For example, settlements in the following anti- 
trust cases were Limited to a four year period: City of 
Philadelphia v. Morton Salt Company, Civil Action No. 33781 
(E.D. Pa.); City of Philadelphia v. Interpace Co ration, 

” Civil Action No. 43008 (E.D. Pa.); City of Philadelphia v. 
General Host Corp., Civil Action No. 68-704 (E.D. Pa.); 
Schoel District of Philadelphia v. Harper and Row Publishers, 
Ine., Civil Action No. 68 2144 (N.D. Ill.), Philadelphia 
Housing Authority v. American Radiator and Standard Sanitary 
Corporation, Civil Action No. 41773 (E.D. Pa.). In Philadel- 
phia Electric Co. v. Anaconda American Brass Company, Civil 
Action No. 41734 (B.D. Pa.), the settlement period was six 
years. 

In the cases sub judice, four years prior to the 
Government dndékciéant complaint would include the period 
1957 to 1961. However, Petitioner was success: ul in includ- 
ing within the settlement all payments to the defendants for 
installations made and services rendered within = 11-1/4 
year period, April 13, 1957 through July ll, 1968. Because 
of this elongated period, potential class members who may not 
have taken service from defendants during the 1957-1961 period 
are included within the Settlement and will share in the 


* Settlement Fund. 


36. The Settlement Fund: In settlement of these 


cases as national class actions, defendants have agreed to pay 


$10,000,000, to be paid in five equal installments, as follows: 
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Upon Entry of Final Judgment:*/ $2,900,000 

On January 15, 1973: $2,900,000 plus interest 
On January 15, 1974: $2,900,000 plus interest 
On January 15, 1975: $ 325,000 plus interest 
On January 15, 1976: $ 975,000 plus interest 


{ 
| 
| 
— Defendants have the right to prepay all or any portion of any 
Set installment, without penalty but with accrued interest up to 
{ 
{ 
| 
| 
i 


the date of payment. 


37. Interest on Settlement Fund: Interest on the 
four installment payments is to be calculated at the prime 
rate prevailing at time to time during that period at the 


Chase Manhattan Bank, New York, New York, plus one point. 


Assuming that the prime rate averages 58% during the period 


of payments, interest will accrue at the rate of 6% or ina 


tetal amount of $695,452.00. Parenthetically, this amount of 


interest is more than ample to cover any costs of litigation 


and administration, with the substantial excess available for 
distribution among those sharing in the proposed settlement. 


Moreover, this interest is not subject to any award of attor=- 


neys’ fees. 


Itt. 


PETITIONER AND PETITIONER'S REQUEST 
FOR FEES AND REIMBURSEMENT OF costs 


A. Standing of Petitioner at the Antitrust Bar: 


3. David Berger and David Berger, P.A., despite 
its small size, {originally five, presently eight lawyers), 


have earned the reputation of being among the foremost 
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i 
plaintiffs' antitrust counsel in the country. Petitioner's 
4 


antitrust cases which have been completed or which are now 


pending are the following: 


A. Litigation Completed: 
City of Philadelphia v. Morton Salt Company, 
248 F. Supp. 506 (E.D. Pa. 1965); 
Philadelphia Electric Company v- Anaconda 
American Brass Company, 43 P.R.D. 452 (E.D. 
Pa. 1968); 
Illinois v. Harper & Row Publishers, Inc., 
301 PF. Supp. 484 (N.D. Ill. 1969); 
City of Philadelphia v. Sterling Faucet 
Company, (E.D. Pa. C.A. No. 43923); 
Regal-Tyson, Inc. v. Globe ticket Company 
(B.D. Pa. C.A. No. 43221); 
City of Philadeiphia v. General Host 
Corporation, (E.D. Pa. C.A. No. 68-704); 
City of Philadelphia v. United States Steel 
Corporation, (E.D. Pa. C.A. No. 39517); 
City of Philadelohia v. Interpace Corsoration, 
(B.D. Pa. C.A. No. 43008). 
Kirihara v. Bendix Corp., 1969 CCH Trade 
Cases 172,941 (D. Haw. 1969). 
Pending Cases: 
County of Lackawanna, Pennsylvania v. Automo- 
bile Manufacturers Association (C.D. Cal., 
M.D.L. Docket No. 31) (re motor vehicle air 


pollution control devices); 
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City of Philadelshia v. Emhart Corporation, 

50 F.R.D. 232 (B.D. Pa. 1970) (re master lock 
and key systems); 

city of Philadelphia v. Chas. Pfizer and Sons, 
Inc., (E.D. Pa. C.A. No. 68-144) (re antibic- 
tics); 

Philadelphia Housing Authority v. American 
Radiator and Standard Sanitary Corvoration, 
(E.D. Pa. C.A. Mo. 41773) (re plumbing fixtures); 
city of Detroit v. American Bakeries Company’, 
(B.D. Mich. C.A. No. 33046) (re bakery products) ; 
City of Philadelohia v. American Oil Company, 

53 F.R.D. 45 (D.N.J. 1971) (wholesale and retail 
gasoline) ; 

Holy Redeemer Hospital v. Bristol-Myers Company, 
(D.D.C.C.A. No. 338-71) (re ampicillin); 
Philadelphia Sousing Authority v. Fibreboard 
Corporation, (N.D. Cal., C.A. No. §100S) (re 
gypsum wallboard); 

city of Philadelphia v. General Motors Corpora~ 
tion, (E.D. Pa., C.A. No. 70-2753) (re Govern 
mental auto fleet discounts) ; 

State of Michigan v. American Cast Iron Pipe 
Company, _ et al., (N.D. Ala. 71-1122-S) (re cast 
iron pipes). 


ci of Philadelohia v. Morton Salt Company, 


In City of 532.300 ————————— 


supra, Petitioner acted as lead counsel in establishing a 


national Governmental class under Rule 23 prior to its 
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amendment against producers of rock salt. The copper pipe and 
brass mill tube cases were the first price-fixing treble damage 
actions under amended Rule 23 in which a national class was up~ 
held. 43 F.R.D. 452 (B.D. Fa. 1968). In Illinois v. Harper & 
Row Publishers, Inc., Supra, Petitioner successfully represented 
a class on nebate of governmental bodies and schooi districts 
throughout the United States. In City of Philadelphia v. 
Interpace Corporation, supra, Petitioner successfully repre- 
sented eight statewide Governmental classes Interpace Corpora~ 
tion v. City of Philadelshia, 438 F. 24 401 (3rd Cis. 1971). 
Petitioner is co-lead counsel in two pending nationwide 

class actions, one against the manufacturers ‘of master lock and 
key systex, City of Philadelphia v. Emhart Corporation, 50 
F.R.D. 232 (E.D. Pa. 1970) and the other against the automobile 
manufacturers for conspiring to delay the development and 
installation of air pollution control devices ‘on domestic 
automobiles, County of Lackawanna v- Automobile Manufacturers 
Association, 52 F.R.D. 398 (C.D. Cal. 1970); appeal pending. 
David Berger successfully obtained certification of two 
national classes in that case and argued in support thereof in 
the Ninth Circuit. The foregoing incomplete list of cases 
illustrates the vast experience of plaintiffs’ counsel in 


antitrust litigation. 


39. In addition to the foregoing, David Berger, =sq., 
the principal plaintiffs' trial lawyer in these class actions 
and under whose direction every phase of this Litigation was 
conducted, is nationally recognized as an outstanding trial 


attorney, as evidenced by the following positions held by him: 
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City Solicitor, City of Philadelphia 
1956 through 1963 


b. Member of United States Supreme Court 
Advisory Committee which formulated 
Rules of Evidence for the United 
States Courts 


Cc. Fellow, smecican College of Trial 
‘Lawyers 


a. Pellow, International Academy of Trial 
Lawyers; Chairman, Antitrust Committee 


e. Member, Advisory Board ef the Bureau of 
National Affairs, Inc. re Antitrust 
frade and Regulation Report 


; = 
2. Former Chancellor, Philadelphia Bar 
Association. 


as City Solicitor of Philadelphia, Petitioner Berger commenced 
one of the first of the Electrical Equipment antitrust cases 
on behalf of a non-federal government entity. Davic sevger 
has frequently lectured to groups of antitrust lawyers 
throughout the United States, including the Practising Law 
Institute, the New York State Bar Association, the Texas 
State Bar Association and The Philadelphia Bar Association. 
Mr. Montague will be lecturing before the Pennsylvania Bar 
Institute. Mr. Berger hac published articles relating to 


antitrust and class actions. 


rd 
B. Time Devoted and to be Devoted to These Actions: 


40. During the period July 1, 1968 through April 19, 
1972 Petitioner-Firm has dedicated a total of 6,233.25 hours to 
this litigation, not including secretarial and clerical help. 


Many of these hours have been odd hours, i.e., evenings and 


2 


weekends. From July 1, 1968 through April 19, 1972, Messrs. 


Berger, Montague, Schambelan and Newberg, senior attorneys 


in David Berger, P.A., spent a total of 1,814.45. hours. Messrs. 


Greenburg, Meredith, Lally and Rodeos, attorneys, and Ms. 
Cohen, Esquire, spent a total of 542.25 hours. In addition, 
petitioner has for several years employed para-professionals 
under the direct supervision of the senior attorneys to assist 


in the preparation of Litigation. These para-professional~/ 


have spent a total of 3,876.55 hours in connection with this 


litigation up to and including April 19, 1972. In addition, 


Petitioner, in order to process claims and calculate challenges, 


has used the services of other non-legal personnel, including 
professional accountants, who have through April 19, 1972, 


spent 897 hours in connection with this litigation. 


41. In addition to the foregoing, substantial time 
(estimated to approach 1,000 hours) will be required by peti 
tioner to complete the procedur’s outlined in paragraphs 27 
through 30, supra, in order to bring this settlement and 
litigation to its successful culmination and to distribute the 
proceeds thereof in accordance with the order of this Honorable 
Court. 

42. Petitioner-Firm is a professional association 
comprised of eight attorneys and is of limited resources. Over 
the course of this litigation, Petitioner has made approximately 
no eed 

*/ The para-professional staff employed by Petitioner has 
been trained by the senior attorneys in Petitioner's 
Firm to assist in the preparation and administration 


of antitrust litigation. One member of the staff has 
been trained at the Para~Legal Institute in Philadelphia. 
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forty trips to New York City for meetings with counsel, 
pre-trial conferences ‘eid court arguments, and visits to the 
2 document depository. Indeed, many additional trips are anti- 
; : cipated. The time and effort expended by Petitioner in the 
eo ie prosecution of these cases have mostly been demanding and have 
been performed under the severe pressures inherent in this 


type co! litigation. 


Cc. Expenses Incurred and to Be Incurred: 


43. Expenses Incurred: To March 31, 1972 out-of- 
pocket expenses on behalf of the representative plaintiffs 
and the class members have totalled $14,918.73. These costs 
represent both costs of conducting the litigation and costs 
of administering the class actions and the settlement proce- 
a@ures. With approximately 14,079 claims filed, the costs to 
date represent approximately $1.06 per claim. The economy 


sa si aisle 
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of out-of-pocket costs in these cases was possible only due 
to Petitionur's experience and expertise in this type of 
litigation. 


44. Expenses To Be Incurred: Additional expenses J 
are anticipated and will be incurred relating to the completion 
of the administration of the claims, the settlement hearing, and 
allocation and distribution of settlement proceeds, if the pro~ 
posed settlement is approved. As previously stated, all claims 
are being recorded on a computer. While only initial billings 
have yet been made, it re estimated that the initial cost for 


computerization of the claims, including challenged claims, 
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will approximate $12,000. Additional computer costs will be 
forthcoming as the outcome of challenges are recorded, revised 
print-outs are required and in the event of settlement 
approval, form letters and checks are printed. In addition, 
it is forseen that additional expenses will arise for xerox- 
ing, mailinc, telephone, travel, banking, transcripts and 
other unavoidable costs incidental to completing these cases. 
Certain of these costs will recur with the distribrtion of 
each installment of the Settlement Pund and can be deducted 
from the interest earned on those installmencs. 


45. Petitioner has not been reimbursed for any out- 


of-pocket expenses incurred to date. 


D. Retainer Agreements With Clients: 


46. Petitioner has with each class representative 
plaintiff a contingent fee agreement equal to or greater than 
25% of any recovery. Petitioner has to date received no legal 
fees whatscever in connection with the commencement, prosecu~ 
tion and administration of these cases. Petitioner's entire 
fee rests upon obtaining a recovery in these cases and upon 
the amount of that recovery. In this manner, Petitioner has 
assumed all the risks of litigation with respect to an award 


of attorney's fee. 


Ez. Request For Pee: 


47. In light of all tne foregoing circumstances, 
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Petitioner is requesting that in the event the proposed 


Settlement is approved as fair, adequate and reasonable, 
Petitioner be awarded attorneys' fees in an amount equal to 
25% of the gross principal Settlement Fund, exclusive of 
interest,—/ and that the fee not be entirely paid out of the 
first settlement installment, but be paid proportionately 
out of each of the five settiement installments as they be- 


come dua. 


48. It is due solely to Petitioner's diligent and 
timely filing of these actions as national class actions and 
Petitioner's diligent prosecution of them as class actions 
that the claims of absent class members - otherwise barred by 
the statute of limitations - may still be asserted. Moreover, 
the settlement as proposed assures the absent claimants ofa 
recovery and eliminates the risks inherent in the litigation 


of the class action issues that the classes may not be upheld. 


49. In negotiating the settlement, Petitioner held 


paramount that the scope of the classes be as broadly defined 


as in the complaints so that the most claimants possible could 


share in the settienment.. Likewise, Petitioner obtained a. 
settlement covering an unusually large period of 11-1/4 years. 


Moreover, Petitioner succeeded in giving the best practicable 


——— ae, 


*#/ Petitioner is not seeking any fee from the interest 
earned by the Settlement Fund. Thus, in reality, the 
fee Petitioner is seeking is less than 25% of the 
totais recovery to be received by participating class 

members. : 
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notice evidwaced by the overwhelming response as set forth 


below. a 


{ 


$0. The total number of claims filed by class mem- 


- bers is 14,079. ‘The total amount of transactions listed in 


the claims for the ll-1/4 year period of the settlement is 
$329,598,877.81.-/ The total dollar amount of transactions 
unchallenged is $292,298,515.€9 .—/ Assuming after all challenges 
are resclved that the total of acceptable transactions approxi- 
mates $310,000,000, the Settlement Fund, exclusive of interest, 
represents a recovery of approximately 3.23% and with interest 


approximately 3.46%. 


If the settiement was restricted to the more tradi- 
tional 4-year period preceding the filing ef the Government 
enforcement action, based on $310,000,000 of acceptable claims, 
the recovery would approximate 9.08% without interest, and 
including interest would approximate 3.73%. Excluding 8% 
Excise %ax, it would approximate 10.58%. 


Sl. These therapeutic results are to be contrasted 


with what reasonably could have been proposed as 4 settlement -- 


TAS TSS 


*/ Almost all claimants included in the sum of their trans- 
actions an 2% Excise Tax. Accordingly, to determine the 
true dollar amount of the total transactions involved, 

8% thereof should be deducted. This would result in 
total transactions being approximately $303,230,967.59 
and unchallenged transactions being $268 ,914,634.43. 
Assuming the total acceptable transactions would then 
ultimately equal approximately $285,200,000 ($310,000,000 
less 8% Excise Tax), the rate of gross recovery, includ- 
ing interest, would be 3.76%. 


1927 
=37—= 


(a) only published notice be given instead of direct mailed 
notice to-over 89,000 subscribers; (b) that the Notice not 
contain any reference to the settlement;— and (c) that the 
settlement be limited to accredited central station protective 
equipment installed or services rendered within the four-year 
period prior to the institution of the Government enforcement 
action -- in which case the response would have been consider- 
ably less and the percentage of recovery enhanced. But this 
would only be from a statistical point of view. In reality, 
the proposed settlement and the procedures followed pursuant 
thereto result in a mich broader distribution of the benefits 


obtained. 


82. The majority of class members who filed state- 
ments of claim, like the class representatives, were too small 
to commence litigation on their own behalt. Accordingly these 
claimants benefitted greatly from these class actions. Many 
other claimants, particularly ‘banks and ADT's National 


Accounts ,-—/ had sufficiently large claims to merit commence~ 


ment of theiz own individual actions, as did most of the 


eal 


*/ In th» National Cast Iron Pipe antitrust cases pending 

in the Southern District of Alabama, Notice was given 
of the pendency of national and statewide governmental 
class actions, without notice of any settlement (no 
settlement exists in those cases.) Petitioner has been 
informed that approximately only 3% of the class member~ 
ships responded affirmatively to such notice. 


**/ 1.@., Chase Manhattan Bank; First National City Bank; 
General Motors Corporation; Ford Motor Company; Great 
Atlantic and Pacific Tea Company. 
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plaintiffs who filed the 55 independent non-class actions. 
Likewise, these large claimants, who could have done something 
but did nothing, benefitted greatly from these class actions 


and the proposed settlement. 


83. Petitioner urges that the result obtained by 


reason of the proposed settlement, in light of all the facts 
and circumstances hereto, is an excellent one. The effective, 
efficient and economical procedures in the filing and prose- 
euting of these actions as class actions bespeaks the ability 
and expertise of the Petiticner. 


54. In light of the benefits conferred upon the 
classes as hereinbefore set forth, in view of the services 
which Petitioner has performed, in light of the fee agree- 
ments of Petitioner with the class representative plaintiffs, 
beth governmental entities and private, and in view «£ the 
personal and financial risks which Petitioner undertook to 
file and prosecute these national class actions, Petitioner 
respectfully submits that it is fair and equitable and in 
accordance with established legal pricniples for the Court 
te approve an award to Petitioner of 25% percent of the gross 
recovery, exclusive of interest, (and less than 25% including 
interest on the principal Settlement Fund) which these 


classes will receive in the event the proposed settlement 


is approved. 


Sworn to and Subscribed 
before me this lich day 
a. ”:=—C*iéiaL‘Z’'GD 


Notary Publi: Priladc!chia, Phitecci¢tia Can -29= 
ity Commmmimedes Expiran July 28. 1973 


ros. 
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UNITED STATES DISTRICT COURT SOUTHERN 
"DISTRICT OF NEW YORK e 
{+ .. ery OF DETROIT, et al. - 66 CIV. 4026 
v. : = a . | 
: GRINNELL CORPORATION, et al. (B.D. Pa. Civ. 68-1478) " 
: : MANHATTAN-WAxD, INC., et als 68 CIV. 4028 ; J 
‘a GRINNELL, CORPORATION, et al. (E.D. Pa. Civ. 68-1489) 
| me 
. | 1225 VINE STREET BUILDING, INC., 68 CIV. 4027 | 
Z et al. a . 
ve i 


GRINNELL CORPORATION, et al. (E.Dk Pa. Civ. 68-1479) 
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1 : BY PARKER, CHAPIN & FLATTAU, ET AL., FOR ATTOPNEYS FEES 


DAVID BERGER, ESQUIRE, being duly sworn according 


\ to law, deposes and says that he is counsel for class repre~. 


ntiffs in the three above-captioned litigation 


AFFIDAVIT IN OPPOSITION TO APPLICATION " | 


sentative plai 


and that he makes this affidavit in response to affidavits 
filed by Messrs. Stein, Victor and Robinson in support of 
their application for a share of the attorneys' fee to he 
awarded by this court from the settlement fund created by 


Petitioner in these three naticnal evase actions. 


1939 


Li Upon Petitioner's cases being transferred to 


quested that he be placed on the Steering Committee of Counsel 


for Subscriber Plaintiffs. This request was embodied in a 


* 


letter dated November 5, 1968, from me to a member of the 
Troika (Appendix “A-1" hereto). This was acknowledged by the 


Troika. (Letter of November 22, 1968, attached hereto as 


Appendix “A-2"). 


i 
| 

< 2 the Southern District of New York, Petitioner promptly re- 
| 2. With respect to the preparation of the Rule 34 


motion for production of documents, the recorded is clear that 


i 


petitioner's firm assumed the responsibility for and did pre-- 


pare the motion for all plaintiffs. See memorandum from H.B. 


ee 3 


Newherd, Esquire (in Patitioner’s firm at thap time) dated 
April 17, 1969: "I have agreed to prepare the Rule 34 motion 
¢ 


, for circulation to the other counsel." (Memo attached as 


is evidenced by Mr. Newberg's letter of June 2, 1969, attached 


hereto as Appendix "B-2". 
’ 

3. (a) With respect to the opposition to defen- 
dante’ motion for partial summary judgment, petitioner shared 
responsibility in preparing the brief and took a major role in 
“such preparation. Annexed hereto as Appendix “C-1" is Petition- 
er's original draft of the brief circulated among all plaintiff's 
counsel. A copy of the cover letter forwarding the draft to 


Mr. Victor is annexed as Appendix "C-2". This draft, in turn, 


{ 
| 8 Appendix "B-1"). That Petitioner's office prepared the motion 
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was circulated among other counsel. (See Mr. Victor's letter 


eee ws 


of June 21, 1969, annexed as Appendix "C-3"). Petitioner's 
firm participated with other plaintiffs’ counsel in the final 


draft of the brief. Indeed, Petitioner insisted and persisted, 


ae ere dd over the objection of other counsel including members of the 
Troika, that an argument be included that Sections S(a) and 
5(b) of the Clayton Act must be applied independently of each 
-other. Indeed, this legal point was. the touchstone upon which 

this court and later the Court of Appeals rested its favorable 


decision. 
_ 

wee : L 

(b) The initial draft of the brief in the 
Court of Appeals was prepared by agreement by Mr. Hoffman, coun- 
sel for a competitor plaintiff. Initially, Petitioner informed 


a member of the Troika that Petitioner's firm wished "to assist 


cece oe ete a meme Senn nn tenet nem ttt 


with the preparation of the plaintifés' bene in the pending 
appeal." (See letter of January 8, 1970, annexed hereto as. 


Appendix "C-4"). Upon receipt of Mr. Hof ffman' g draft, Petition- 


a) en aang aes om 


er's firm prepared and sent a five-page letter commenting on the 
draft, again insisting that the argument of the indepencent 
application of Sections 5(a) and 5(b) of the Clayton Act be 
advanced. A copy of Petitioner's letter is annexed hereto as 
"Appendix "C-5"). “Thereafter, Petitioner's firm collaborated 
‘with other plaintiffs' counsel‘in preparing the final version 


of appellee's brief. 


(c) With respect to the argument in the Court 
of Appeals, the affidavits of Messrs. Stein, Victor and@ Robinsen 
1932 
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are simply false with respect to their averment that the Troika 
"had no advance knowledge that Mr. Berger intended to partici- 
pate..." (Robinson Affidgavit, 17, pg-7). By letter to the 
Clerk, U.S. Court of Appeals (2nd Cir.), dated March 6, 1972, 
with a copy to a member of the Troika, Petitioner informed the 
Clevk of the Court of Appeals that Petitioner requested permis- 
sion to make “argument on behalf of ny clients in connection 
with the above captioned appeal, argument being scheduled for 
March 26, 1970." (Letter annexed as Appendix "“C-6"). Moreover, 
a member of the Troika advised all other Subscriber wise “aacinlie é 


Counsel ‘that ",..David Berger... has. requested peruiesicn from 


the court to argue the case on behalf of his own clients.” (See 
Victor letter of March 12, 1970, annexed hereto as ‘Appendix 
"C-7") . Accordingly, all plaintiffs' co 31 had at least ‘two 


weeks advance notice that Petitioner would personally protect 
@ 
the interests of his clients and the absent members of the 


classes by arguing before the Court of Appeals. 


(d) Upon receipt of defendants’ Petition for 
Certiorari filed in the United States Supreme Court, Petitioner's 
firm prepared a 9 page letter outlining the form of Answer to 
the Petition which petitioner suggested. The outline was very 
detailed and wis che product of extensive research by Petitioner. 
A copy of this letter, dated ‘August 14, 1970, is annexed as 
Appendix "C-8". That Petitioner was a part of a small group of 


Counsel which prepared the final Answer is evidenced by Mr. 


Brett's letter of August 19, 1970 (Appendix "C-9") and Mr. Victor's 


letter of Ausust 25, 1970 (Appendix "C-10") with a hand written 
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note indicating that Mr. Montague of Petitioner's firm telephoned 
changes to Mr. victor on August 25, 1970. Moreover, Mr. Montague 


attended a drafting session of the Answer held in New York City. 


4. Petitioner has never had any agreement nor any 


understanding with the Troika about sharing ot attorney’s fees 


which may be awarded as a result of any recovery in the ¢hree 
national class actions commenced and- prosecuted by eek canis: 
Nor was Petitioner ever asked to enter into such an agreement. 
Petitioner did agree to reimburse the Troika on a pro rata basis ° 
for any out-of-pocket expenses incurred by tne Troika in berform- 
ing its “liaison” counsel duties. ‘Indeed, Petitioner has done 


this. 


¢ 
has acted as lead counsel, Petitioner has never recognized the 


Troika as acting as lead counsel with respect to Petitioner's 
cases. Petitioner in every aspect of this litigation has under- 
taken to pérform all work necessary for the successful prosecu- 
tion of these national class actions. Indeed, when Petitioner 
received a te tter dated November 10,1970 from Mr. Brett advising 
‘Petitioner that a “meeting of lead counsel was held last week" 
of which meeting Petitioner was not notified, Petitioner ee cn 
ed in a letter dated November 16, 1970 (Appendix -"D" annexed 
hereto) : 
"t was greatly disturbed and annoyed to learn 
from your letter of November 10, 1970 that a meet~ 
ing of “lead counsel" had been held concerning the 


future progress of these actions and that our off- 
ice was not aporised of such meeting. As you new , 
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Ss. With respect to the Troika's averment that it 1 


we have participated in every phase of this litiga- 

tion, have attended and contributed to all similar 

past meetings, and have contributed heavily to the 

matters completed to date. Without regard to any 
- nomenclature as to “lead counsel", we have always 

taken an active role in all antitrust litigation 

in which we participate, especially where our 

clients, as here, are representative of national 

classes. I was surprised at your omission to noti- 
fy us and hope that it was inadvertent. With 
respect to future meetings, I anticipate that we 
will be notified." 

5. Wherever cooperation among plaintiffs' counsel 
was called for, Petitioner cooperated. However, at all times 
Petitioner undertook to prepare and prosecute these class ac- 

" : . h 
tions on his own. As admitted by the Troika, Petitioner alone 
prepared, briefed, argued the class action issues. Moreover, 
Petitioner alone negotiated with defendants the proposed 
$10,000,000 settlement now before this Court. Petitioner also 
alone has administered the administration of these class actions 

¢ 

and the settlement process. The Troika took no part wnatsoever 
in these significant and important aspects of the class action 
litigation -- and contributed nothing thereto. The settlement 
now before this Court as well as the more than 14,000 clains 
filed herein are all the result of Petitioners foresight and 
imagination in filing and successfully prosecuting these three 


national class actions. 


6. Indeed, during.the prosecution of tiese actions, 
certain members of the Troika expressed to Petitioner their 
hostility toward the class actions and made fun of the enormous 
undertaking which Petitioner had assumed in attempting to upnold 


and prosecute these actions as class actions. Indeed in a letter 
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the class actions as a “considerable stumbling block": 


dated September 17, i971 to all counsel for subscriber- 


plaintiffs ,*/ a member of the Troika candidly characterized 


», ..It would appear certain that the 


class action settlements remove a consider=- 
able stumbling block to the possibility of 


@isposition of our own res ective cases 
upon satisfacto terms. ..." (pmphasis 
att 


More revealing of the hostility of the independent subscriber 


plaintiffs to the class actions is expressed in a letter from 
Haverstock, Gray Plant, Mooty and Anderson, Esq. (by Edward J. 


Callahan, Jr.) to Mr. Brett dated November 19, 1970%/ in which 
- ~ Ls 


counsel for a litigating subscriber plaintiff states: t 


"Meanwhile, at least for the majority 
of plaintiffs, a determination of the class 
_action question would be very helpful. Bob 
Donneliy told me a week or so ayy that after 
the defendants original letter on the subject 
to the judge, nothing whatsoever has been 
done. I'm not sure what other plaintifés 
‘ean do to speed this part up. But from tne 


pons of our clients, a ruling in favor of 
‘the defendants on the auestion raisea there 


wou @ip clear matters tn. Emenasis added] 


Moreover, with respect to Petitioner's initial motion to have 
r 


these cases declared valid class actions, a member of the 


Troika (Mr. Brett) responded to the Court as follows: 


“Mr, Brett: Yes, your Honor. Those are a very 
‘limited application in terms of concern among the subscriber 
plaintiffs, and there are in court today ir. Montague and 


Mr. Joseph, who are the counsel involved in the class action 


nn EE 


*/Because this letter reveals possible strategy amo: 
plaintiffs' counsel, Petitioner, as a matter of ¢ 
not affixing the letter to this Affidavit. 
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cases, if your Honor please, Mr. Montague is right here.” 


(Hearing of June LT, 1969's Transcript at p.47).- 
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‘ 
: Davia berger 


Sworn to and Subscribed 


" pefore me this Aid aay 


of Jue » 72. 


Notary Public 
_ AABERTAC. C. MEVLIN 
Retry Public, Philadelphia, Philsdeighis Co, 
bty Commission Expires April 22, 1978 


November 5,. 1968 


> . 


Ira M. Millscein, Esq. 
Well Gotshal & Menges 
767 FLéth Avenue 

New York, N. ¥- 10022 


Re: ‘Central Snation Protection Sexyice Antierust Litigacian 
(Ruxelar Alares, Zeo.} <s 
| 
{ 
| 
! 
} 
| 
| 
i 


’ Dear Ira: oat 


This will acknowledge receipt of your Lette 
October 28 sending a report of the maccing of plsintiz 
counsel held in your offices on October 24 in connecti 
the abovernoted mactar. : 


Beesuse of important prior commitmants, I was unable | 
to join you and the group ct plaintifés' attornays at this 
meeting. i do wish, hovever, to requese that ay mews be 2 d 
‘to the Steering Comaittce fax tha Suvccribers, since our Slice 
is epparently tho only onc represoncacive of goveunmants 1 
bodies generally in this litivecion. As you may know, kere 
were instituted here in the Ecsstern Distxiet of Pennsylvania : 

y Ss 


> 


bos class actions in behalf of governmental bodies similarly 
I should also like to heve my name added to the 
Subcomuitcsa on Discovery. Sinee the actions which te comusnced 
have only been recently filed, wa have not yet been able to 
' conduct discovery because of the various court stay oxders 
pending the ruling of the Judicial Panel. 
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The matters in your recent letter of October 20 will 
be further reviewed by cur office and we will forward avy 
suggestions wo may have to you at an early date. Because of 
the ¢less action nature of tha proceedings which we initicted 
in the Eastern District of Pennsylvenia, it will be necessary — 
at an cerly stage of the proccedings in Mew York to resolve 
these class action issues. 


~ 


With all best wishes. 


Sincerely, 


David Berger 


Writ. GOTSHAL & MANGES 


767 Mirty avenue + NEW YORK. W-¥ 10082 


% MALS +7908 came 20904688 “Hcsors” 
. BVLVAle GETSEMAL POD- 18008 
2 PRaWe &. WEN 49I1-1OEN 


cyeectan orMmce 


wosrgr® V. 


eorr mreret. 4. DTan tan 
eee wae ane oman aatnur JoGu88 ' 
F 24 , 24, MEMUE OCD CHAOS -ELTSEES 
— Pama 64 1 Rance 
8906-23-36 


etan.ey Conte 
PESIOENT FaatNER 


November 


cum 
fe Phas, VISTOR 
STEPHER 7. SENmAATE 


Devid Berger, Esq. 
Cohen, Shépixo, Berger, 


Polisher and Cohen . ; 
Twenty-Second Floor ba 
Philadelphia Seving Fund Bldg. ; . ; ; 
Philadelphia, Pa. 19107 

Re: Central Station Protecticn Service ‘ 
Antit=st Litizetion (Rurstas Alawas. Ete.) 
Dear David: “eo 


This is in response to your letter concerning your 
service upon the Steering Comnittee and Discovery Subcommittce 
in the above captioned matter, refersed to in my letter of 
October 28 to all counsel for pleinciffs. Len pleased to add 
your name to our ranks, the more who want te work the better. 

I cm sure those members of the Discovery Sudcemmittee with 
‘whom you will be serving will be delighted to heve your ,sexvice 


For your information please note that the Discovery 
Subcommittee has presently scheduled a weeting fox Tuesday, 
November 26, at the office of Herbert Robinson, Esq., Liebman, 
Eulau, Robinson & Perlman, 32 East 57th Street, New York. I 
believe the meeting is to start «t 10:00 A.M., but would 
appreciate your calling A. Paul Victor of my offices to confim 
that fact. ; : 


Best regards. 


: L look forward to seeing you. 
; 
Sincerely, 
} 
IM /ami | Hie 
cc: Hembers Committee ~~ : 


and Discovery Subcommittee ; 
a 


MEMORANDUM 


TO: David Berger \ \ . 
FROM: Herbert B. Newberg \<Q: April 17, 1969 
- RE: Burglar Alarms 


LS 


I attended a meeting of all plaintiffs’ counsel in New York 
yesterday, April 16, 1969. .* 


It was decided that a standard set of interrogatories would be 
filed and that a simple Rule 34 Motion would be filed for every- 
one, to request particular competitive reports ‘and contract data 
for all plainciffs, natiorwvide. 

P “s LS 
A follow up meeting of all plair ,* counsel has been set fot 
May 14th in New York at 2:00 o'ci: ck pm. 


I have agreed to prepare the Rule 34 motion for circulation to 
the other counsel. : 


You will recall in this action that the United States Supreme 
court affirmed a conviction of antitrust violations against the 
defendants in the burglar alarms case. 


Accordingly it was decided that since we have the benefit of ae 
governmental trial, discovery should be kept te BRT ALSe: Leese 

and.an early trial dace snouid be sought. The Federal Government 
has a civil action now pending in New York which has been consolidated 
for pre-purposes with other triple-damage actions. The Federal 
Government was represented at our New York meeting and he agrees 

that ours is good strategy. *. 


The Federal Government currently has pending a motion for summary 
judgment on the basis of collateral estoppel which it plans to move 
forward as soon as possible. 


I mentioned to those in attendance at the meeting that Philadelphia 
has national class actions both public and private which Philadelpnia 
intends to press in the near future for court decision. 


“HBN: mz 
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caginaten 


June 2, 1969 


Herbert Robinson, Esquire 

Licbran, Eulcu, Robinson & Perloaan 
32 East 57th Strest 

New York, lew Yori: 10022 


or 


Re: Grinnell Cases 


PRA L RE LEASE 
Deax Herb: bes : 

Enclosed please find & revised draft of PlaineiZés ' 
Consolidsted. Motion for Cedex of PeoductZYoa of Docuszcnts in 


the Grinnell cases. 


I do not have knowledga of all of the captions 
° 


or of ell of the names of the plaintifés' attomeys im those 
Sus. 
° 


0 


that eiguce 


behalf this, Rule 36 iocion will be fgied. I presume 

the same infomnation will be included ca the consolidatad 

interrogatorics, thet the discovery cubecomalttea does have 
anong its members. Accoudingly, 12 you 


this information 

would errenge to have mailed to ma the information concarning 
the xelevant captions and list of attomeys with thas cel-phenc 
numbers, ZT shell be happy to prepare the motion in final Lown. 
Of course, any further comments by the discovery sub-coumittcs 
will be reflected in the inal fora. In the altemetive, as 
~imo ig an important factor then perhaps the finel form of 

the Rule 34 Motion should be typed in Rew Yerk City and £iled 


and distributed from there. 


These ic a possibilicy that L pexsenally wil). not 
be eble to attend tus meeting, among plaincisés ' ccunsel 
y, June 5 at 10:00 a.m. Zn that event 
al 


> 
se in our office attend the meeting. 


1 


gcheduled fox Thursce 
ZL will, have someone ¢c 


Hebbert Robinson, Esquire June 2, 1959 


Please telephone me immediately upon receipt of this letter 
and edvise whether you wish us to provide guffielent copies 
of the Revised Rule 34 Motion for all plaintiffs expected 

to attend the meating on Thursday. By copy of this Lather 

to all members of the discovery cub-comnittce I am requesting 
any comments they may hava regarding the Rule 34 Motion. 


aly 


Sincercly, 


David Berger = * 
Nerbert B. Rewuberg 


\ : . 
pe come ce meme te re ee tie 


Lax corners 
Cuiitin, SHATITD. TERS ECL E CO 
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RE BURGLAR ALARMS TREBLE DAMAGE ANTITRUST LITIGATION -- cv 
ARGUVENT CONTRA DEFENDANTS “OTLON FOR PARTIAL SUrcARY 
JUDGHENL (STATULE OF LLALTATIONS). 
THE GOVERNMENT CIVIL CASE CONTINUED TO PEND, FOR PURPOSES 
-OF §5(b), CLAYTON ACT, AT LEAST UNTIL THE DISTRICT COURT'S 
FINAL DECREE OF JULY 11, 1967 WAS ENTERED. 


Defendants' position that the Government civil suit 
against the defendants ceased to pend when the United States. 


Supreme Court handed down its Opinion of June 13, 1966 or 


restrain, or punish violations of any of the 
antitrust laws, but not including an action 
under section l5a of this title, the runaing 
of the statute of limitations in respect of 
every private right of action arising under 

_ said laws and based in whole er in part on 

- any matter complained of in said proceeding 
shall be suspended during the pendency 
thereof end for one year thereafter: Pro- 
vided, however, That whenever the running of 
the statute of limitations in respect of a 5 
cause of action arising under section 15 

| of this title is suspended hereunder, any 

| . action to enforce such cause of action shall 

i be forever barred unless commenced either 

i ; within the period of suspension or within 

. four years after the causc of action accrued." 
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EXHIBIT C-1 


is instituted by the United States to prevent, . | 


The section is clear in its intent in that it talks 


only in terms of the "pendency" of “any civil or criminal 
proceeding we. instituted by the United States to prevent, 
restrain or punish violations of any of the antitrust Laws, 
... Defendants, in what appears to be desperation, suggest 
a strained aiid toxweecnebile construction ef Section § which 
would dichotomize the pendency of a government civil action 
into what defendants’ self-servingly call ¢1) “the enfotce- 
ment" —e ef the action and (2) the "remedy" or Mrelies" 
portion thereof. Applying their spurious theory to the case 
is judice, defendants eyetat that the govérnment's civil 
action against defendants Grinnell Corporation, et al. 
“to prevent, restrain or punish violations" of the Sherman 
Act ceased foal wast upon the Supreme Court's decision of June 
13, 1966 and its mandate pursuant thereto which affirmed the 
judgment of the District Court and reversed the decree, 
remanding the same to the District Court for further hearing 
on the nature of the relief consistent with the views expressed 
in the Opinion of the Court (U. S. v. Grinnell Corporation, 
384 U.S, 563, 16 L. ed. 2d 778 (1966)]. Defendants advance 
this theory despite the established principle that "The 


proper disposition of antitrust cases is obviously of great 


1945 
26 


an -¢ 


cen mene once ad ceearmenienes ane atsseeee 6 ein wr cane se 


‘not, is crucial." United States v. DuPont De Nemours & Co., 


public importance, and their remedial phase,~ more often than 


United States Vv. ee 
366 U.S. 316, 323, 6 L. ed, 2d 318, 323 (1961). Defendants. 


also appear to overlook the Supreme Court's d.vection to the 


District Court in U. S. vs Grinnell Corp., supra, that the © 


relicf granted should specifically relate to the violations 


practiced. 


"The Government objects, as do the 
defendants, to the broad and genezalized 
terms of the restraining order. They 
properly point out, as. we emphasized in 
§chine Theatres v.. United States, supra, 
334 U.S. at 125-126, 92 L. ed. at’ 1256- 
1257, that the precise practices found 
to have violated the Act shquld be speci- 
-fically enjoined. On remand, we suggest 
that that course be taken."' United States 

. yw. Grinnell Corporation, supra 384 U.S. 
at 579-580, 16 L. ed. 2d at 791 (1966). 
(Emphasis supplied]. 


Beginning with the Supreme Court's decision in 


New Jersey Wood Finishing Company v, Minnesota Mining and 


Manufacturing Company, 381 U.S. 321, 14 L. ed, 2d 405 (1965), 


Section 5(b) has been given renewed vitality and significance 


in the scheme of effective antitrust enforcement. In the 3M 


case, the Court emphasized that "Congress has expressed its 


1946 
ale 
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belief that private antitrust litigation is one of the 


surest weapons for effective enforcement of the unter’ 
laws." 381 U.S. at 318, 14 L. ed. 2d at 411. With this 
Congressional intent in mind, the Court ruled that a pro- a 
ceeding before the Federal Trade Commission is a “civil or 
criminal proceeding ... aatttaitad by the United States" 
which suspends the statute of ‘Limitations during its pendency. 
Thus, the Court gave a liberal rather than a atl 
construction to the phrase "civil or ‘ eximinal Recents eye 
instituted by the United States." | 


‘@ 


Following the 3M case, the Court in Leh v. General 
Petroleum Corporation, 382 U.S. 54, 15 L. ed. 2d 134, Reh. den. 
382 U.S. 1001, 15 L. ed. 2d 491 (1965), gave a liberal rather 
than restrictive sccbenansnt to the .srase "based in ‘iota 
or in part on any matter complained of."' In determining 
‘ohn effect to be given to Section 5(b), the Court held: , 


‘“"Rather, effect must be given to 
the broad terms of the statute itselt 
ased in whole cr in part on any 
matter complained of. (emphasis added) 
=- read in light of conarcss'’ ‘belief 
that private antitrust litigation is 

‘ ene of the surest weapons for effective 
law enforcement of the anti-trust laws.; 
381 U.S. at 318, 14 L. ed. 2d at 411. 
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of New Jersey v. Morton Salt Co., 387 F. 


1967), gave the following guidelines for 


congressional intent behind 


Doubtlessly, care must be exercised 
to insure that reliance upon the govern- 


-ment proceeding is not mere sham and 


that the matters complained of in the 
government suit bear @ real relation to 
the private plaintiff's claim for relief. 
But the courts must not allow a legi- 
timate concern that invocation of Sec~ 
tion 5(b) be made in good faith to lead 
them to a niggardly construction of the 


statutory Language here in question, 
S00 U.S. af: 99; L. ed, 2d at 138. 


In accordance with the Supreme Court's pronounce- 


ments in the 3M and Leh cases, the Third Circuit, in State 


2d 94 (3rd Cir. 


of Section 5(b) of the Clayton Act: iE 


"The Congressional history, as 
reflected in the Minnesota Mining case, 
gives further support to the view that 
the tolling provision was enacted for 


. the benefit of private parties who were 


injured. This factor plus Congressional 

policy suggest most strongly that the 

tolling provision, if of doubtful mean- ’ 
.ing, should be interpreted in a way 

which will permit a determination: on 

the merits of private claims in this 

area."" New Jersey v. Morton Salt Co., 

supra, 387 F. 2d at 97. (Emphasis 


' supplied]. 


Dispite the plain Language of Section 5(b) and the 


tion and construction of it as expressed in 3, Leh and lierton 
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it and the judicial interpreta- 


Salt Co. cases, defendants rely on two 1956 cases to place 


a restrictive construction upon the word "pendency," 1.“ 
Grenge v. Twentieth Century Fox Film Corporation, 232. 2d 
325 (7th Cir. 1956); and Tague v. Balaban, 146 F. Supp. 356 
(N.D. ILl. 1956). Both of these cases grew eut of the Govern- 
ment civil proceedings involving the movie industry, U. Shh 
Paramount Pictures, Inc., 334 U.S. 131, 92 L. ed. 1260 
(1948). Both the Grenge and the Tague ee dealt wit 
Section 5 of the Clayton Act prior to its 1955 Amencment 

and rested upon the premise (now erroneous) that the prima 
‘facke evidence provision of Section 5 was inexorably tities 
twined with the tolling provision. Titus 4 Tague, the court 
held that the government civil proceeding ceased to pend, and 
the satote of Linteditete teased to be suspended, when a 
February 8, 1950 decree in the Government proceeding was 
entered and rehearing thereon was denied by the Supreme Court, 
because at that time, there was a decree which could be used 
a prima facie evidence in the private eee The reasoning 
of the court in Tague was as follows: 

‘“Pherefore, a Government suit ceases 
‘to pend, for purposes of Section 5, once 


there has been a final adjudication of 
some violation of the anti-trust Laws 


4 » $626 -, 
tr 


which can be evidence to support allega- 
. Eons of the same alleged violations in 

-a suit by a private plaintiff. This is 
especially so since it is the adjudica- 
tion of a violation, and not the type and 
extent of relier granted, that is eviden- 
tiary yalue to a private plaintiff in a 
subsequent suit." Tague v. Balaben, 
supra, 146 F. Supp. at 360. {Emphasis 
added]. Ste ee 


In Tague, ag well as in Grenge, the court relies 


upon a construction of Section 5 which makes the statuté of 


limitations tolling provision dependent upon the prima facie 


evidence provision, However, both the 3M and Leh cases, 
supra, have overturndd this construction an neld that 
Sections §(a) and 5(b) are not interrelated, but apply 
independently of each other. In the 3M case, supra, the 
Court held: | | 

"In our view, therefore, tite Bae 


“sections are not necessarily coexten- 
sive; they are governed by different 


considerations as well as congressional 
policy objectives, This makes §5(b) Eve (@we 
‘readily severable from §5(a).,1s Enappite | seumc 


cable to Commission proceedings ... that 
conclusion would be immaterial in our 
consideration of §5(b) and §4(b)." 

381 U.S. at 318, 14 L. ed. 2d at 410- 
411. (Emphasis supplied]. 


$ ¢(«) 


The Court in 3M continued: 


" ., In this connection, and of 
crucial significance, is the fact that 
the potential advantages available to 


1959 
are 


weguenaan the 


4 


such litigants because of §5(b) reach 
’ far beyond the specific and limited bene- 

fits accruing to them under §5(2)." 381 

U.S. at 320, 14 L. ed. at 412. 

Accordingly, the Tague and Grenge cases are no 
longer of any significance in that the rationale behind 


their conclusions has become obsolete. 


’ "Dickinson, Inc. v. Kansas City Star Company, 173 
' s ‘ L 
F. Supp. 423 (W.D. Mo. 1959), a decision prior to the 3M 


and Leh cases, espcusesdefendants' position as untenable. 


‘In Dickinson, the government simultaneously commenced a 


criminal and a civil action against defendants for viola- 


tions of Section 2 of the Sherman Act. The eriminal action 


 gesulted in "guilty" verdicts. The civil action ceased to 


pend when defendants entered Sites consent decrees five months 
after the criminal suit terminated. The court ruled that the 
government suit continued to pend Suspend the running of 
the statute of limitations until the time the consent 
decrees in the civilactiss were entered. It further ruled 
that the criminal suit could be used as prima facie evidence 


by the private plaintiff, even though the plaintiff commenced 


his action more than one year after the criminal suit ceased 


to pend. 


1951 
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The Dickinson case was approved in State of Michigan 


Vv. Morton Salt Company, 259 F. Supp. 35 (D. Minn. 1966) affirmed 


sub nom, Hardy Salt Co. v- State of Illinois, 377 F. 2d 763 


48th Cir, 1967), which held that the pendency of a government 
civil suit suspended the statute of limitations irrespective 
of the fact that the civil suit was decided solely Vipin, Ene 
record of a previous companion criminal suit against thé same 
defendants. In so holding, the seats stated; 


“Because the Government civil 

action here produced no new testimony, 
being submitted on the record made in 

the criminal case, defendants maintain 
‘that the fruits of the Government action 
were available to plaintiffs following 
‘completion of the criminal case. Le 

is suggested that they could well have 
initiated their review and assessment of 
the Government case and their respective 
“claims during the year following tenmai- 
nation of the criminal action. This : 
areument suffers from hindsight to the F 
extent that private plaintiffs may not 
‘have been aware that the civil action 
would produce Little else in the way of 
discovery, documents, testimony or 
exhibits. Additionally, questions may 
have been raised in- the civil suit 

which had not been previously determined 
gy the criminal action.. If this were 

so, then the private actions could 
conceivably progress at a faster pace," 
259 F. Supp. at 52. Emphasis supplied]. 


wy In light of the foregoing, defendants’ argument 
that the Supreme Court decision of June 13, 1966, U.S. v. 
Grinnell Corp., supra, ended the pendency of the government 
proceeding, despite the fact that the case was remanded and 
further evidence was presented to the district court at trial, 


must be rejected. Rather, July 11, 1967, the date on which 


‘ pitinne bu OS® . . 
penne ten erent mee ntentnttline ins ten tatieetnltantintearnt th ee - saithe =e oma 


the final decree was entered by the District Court, must be 
considered the date upon which the Government proceedirts 
ceased to pend. : es 

Even assuming arguendo that a decree which may be 


used a¢ prima facie evidence under §5(a) is-automatically a 
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L 
! 
| 
4 
: 


decree which ceases the pendency of the action under §5(b), 


the facts of the present case dictate the conclusion that | 
the government case against the defendants continued to pend. 
at least until the district court's decree of July 11, 1967 
was entered. It is clear, as the defendants recogu ze, fhat 
the July 11, 1967 decree may constitute prima facie evidence. 
“the Supreme duet, to its opinion, directed that 

“the precise practices found ‘to have violated the hee should 
be specifically enjoined. er we suggest that that 


course be followed." U.S. v. Grinnell Corp., supra, 384 U.S. 


1953 
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Lec ach cent inlet tee met dn i as ttn 


“at $79-580, 16 L. ed. 2d at 791. Furthermore, in discussing 


the means of the §2 violations, the Court stated: 


“nyo of the means by which ADT acquired 
and maintained its large share of the market 
are the requirements that subscribers sign five- 
year contracts and the retention by ADT of 
title to the protective services equipment 
installed on a subscriber's premises. On 
this record it appears that these practices 
_constitute substantial barriers to competition 
and the the relief against them is appropriate. 
The pros and cons are argued with considerabie 
vehemence here. Again, we cannot resolve them a 
on the record. The various aspects of this 1 
controversy must be explored by the District 
‘Gourt and suitable protective provisions included 
_ dn the decree. _.." 384 U.S. at 578, 16 L. ed 
- . 2d at 790, 791 [Emphasis supplied}. . 


Accordingly, the Supreme Court recognized that further ed- 
judication was necessary with respect’to two very important 


aspects of the monoply. It recognized that the effect of:. 


these practices could net be determined on the present record. 


Further éxploration into this “controversy” was done by the 
district court in the form of depositions, documentary evi- 
dence, two days of trial hearings and final argument, all of 


which resulted in the final decree of July 11, 1967. 


That defendants recognize that the Supreme Court 


decision, order and mandate did not cause the government 
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proceeding to cease pending is clear from their briefs and 
letters submitted to the district court in the government 
proceeding and to this Court in the present case. Ina 
letter to Judge Wyzanski dated May 25, 1967, counsel for 
defendant ADT, obviously with an eye toward avoiding any 
prima facia affect of the decree in private treble damage 


actions, stated: 


"Nothwithstanding these and other considera-, 
tions, if the Goverrment will agree to certain 1 
consent language previously propos. by the dcfen- 
dants or if the Court were to adopt language indica- 
| ting that the Final Judgmen: to be entered is by 
i Mes consent of the defendants without additional findings 
3 { : of fact or conclusions of law, ADT would agree to 

accept without objection what we understand to be 
the substance of your proposed Language." 


so ae aetna 


Likewise, Defendant Grinnell, in its Memorandum On Remand, 
requested the Court to include in the final decree language 


which would indicate that the decree was a consent decree as 


-to Grinnell so that the decree could not be used as prima 
; facie evidence in private treble damage actions against Grinnell. 
Counsel for Grimell recognized: | 


"tn the instant case, however, the Supreme 
Court's majority opinion states that ‘the pre- 
cise practices found to have violated the Act 
should be specifically enjoined" (384 U.S. at 
pp. 579-80). This language may be used. — 
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hereafter to support an ezgument that anything 
‘now enjoined is a ‘precise practice’ which 

this Court 'found to have violated' the Sherman 
Act, and that th final decree creates a prima 
facie case to that effect." 


z . 


From the decree of July 11, 1967, it is obvious that tic> 


Judge Wyzanski disagreed with defendants' position. 


Perhaps more revealing are the statements of defendants 


in their briefs in these cases in support of their motions to 
LS 


strike from the complaints references to the government! pro- 


ceedings in U. S. v. Grinnell Corporation, 236 F. Supp. 244 


(D. R. I. 1964), aff'd in part and rev'd in part, 384 U.S. 
563 (1966): . 


" 2. Here plaintiffs attempt to rely 
upon a 1964 District Court judgment which was 
not wholly affirmed and which. was superseded by 
a final decree not entered until July, 1967." 
. Brief of ADT at p. 4. 


"Under the provisions of §5(a), it is 
only the finaldecree itself which may be 
used as prima facie evidence, and then only 8 
with respect to those issues which were 
actually ‘and necessarily decided by the 
judgment and which establish matters of 
ultimate fact in the private suit. The 
various opinions, decisions or changes which 
led up to entry of the final judgment are not 
themselves evidence, and are not properly part 
of the complaint.'’ Memorandum of Grinnell 
Corporation, at p. 5. 
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final deeree therein and state that they intend to use it as 
prima facie evidence in these proceedings to the extent per- 


mitted by Section 5(a). See (Memorandum of Grinnell Corpora- 


tion, at p. 4). 


Aside from the defendants’ own recognition, it is 


| ‘ 

Grinnell took the position that plaintiffs "may refer to the 
| 
| clear that the final decree of July 11, 1967 may be —_ as 
\ 


oxion facie evidence in these private treble damage setae 


In. Hanover Shde, Inc. v. United Shoe Machinery Corporation, 


rey 


245 F. Supp. 258 (M.D. Pa. 1965), aff'd. 392 U.S. 481, 20°L. 


ed. 24 1231, Reh. den. 393 U.S. 901, the Court held that a 

-- ; a decree setting forth the relief ee was properly admissible 
j under §5(a) of the Clayton Act as prima facie evidence in a 
"private action: | : 


"If the lease-only system was not a 
monopolistic practice by the aid of which ? 
United Maintained is monopolistic position, 
it would have been unnecessary for the court 
to order: its cessation since it is a practice 
which could exist independent of the other 
i < lease provisions and practices." 245 F. Supp. 
! . at 268. 


; _ Likewise, in Elyria-Lorain Rroadcastine Co. v. Lorain Journal 
Company, 298 F. 2d 356 (6th Cir. 1961), an injunctive decree 


; in a government antitrust procceding was permitted to be 


0? 
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Court held that a Supreme Court decree was not final and could 


_Film Corporation, 232 F. 2d 325 (7th Cir. 1956). Im addition 


introduced as prima facie evidence under Section 5(a), 


Clayton Act: 
"...{W]here an injunction is granted 


there must. have been a determination of present 
damage."" 298 F. 2d at 358. ’ 
EB t tea, enna nn rene NTS a 


In Fifth and Walnut, Inc. v. Loew's Incorporated, 176:F. 2d 


587, 593 (2nd Cir. 1949) (another of the "movie cases"), the 


not be introduced as prima facie evidence under old ss* Clay- 
ton Act, where the “Supreme atte accepted the basic 
findings of illegality and has sent the cases back for more 
complete relief; in — ‘init the “ror foilind was of the : 
nature to make a final result more fvduabie that otherwise 


to the plaintiffs’ position." 


. Defendants rely on Grenge v. Tventieth Century Tox 


' 
to the reasons previously set forth herein, those cases are Nor 


applicable to the present cases on their facts. In the Tague 
case, the district court held that the 1950 decree against 
defendant Loew's was a final decree, even though it dicgecas 
the parties to submit plans for divorcement and divestiture 
of Loew's exhibitor holdings in order to comply with the 
Supreme Court's 1948 decision. The deerce relicd upon by 

the plaintif£é in Tan, was dng? decrce against Loei: which 
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was handed down pursuant to the 1950 decree and the greater 
part of which was the parties’ plan for divorcement and 


divestiture. 146 F. Supp. at 359-360. 


ae 


In the casé¢s at bar, 2 reading of the district court's 
July 11th 1967 decree in the related Government proceeding 
clearly shows that the uate dealt with mich more than the 
parties! plan of divestiture. The Court set forth in the 
decree itself that the decree was only issued after thé Court 
had "fully considered" the aarlter reeord of the case, 
including the evidence, and “all, aspects of the decree as to 
which the Supreme Court i Te iffquiry on remand 


and as to which the parties had reached no agreement. 


In the Grenge case, the Court held that the govern- 
ment procecding eéntinued to pend up to the time the court | 
entered ‘ remand decree which "for the first time determined 
that the vertical integrations were active aids to the suk 
splracy theretofore determined and ace thecwenek violations 
of the act." 232 F. 2d at 333. Again, the "relief" aspect of 
the decree which the Court, by dtera, indicated would not 


continue to pend the action, was the same as that portion of 


the decree involved in the Tawue case. 


If anything, the facts of the Grenee casc support 
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Gottesman v. General Motors Corporation, Civil Action No. 


.a Judgment on December 9, 1954 dismissing the Government's 


the conclusion in this case that the government procceding 


here continued to pend until the decree on remand was 
entered on July 11, 1967. For as in Grenge, the district 
court, after remand, for the first time determined if and 


to what extent the defendants' practices of requiring sub- 


scribers to sign five-year contracts and the retention. by 


ADT of title to the protective services equipment installed 
on the subscriber's premises constituted substantial barriers - 


* Ne 
to competition. tL 


This Court's Pre-trial Order and conclusion in 


Civ. 121-251 (S.D.N.Y.);, (Pretrial Order filed March 18, 
1963) also supports plaintiffs' position that the Government's 
proceedings here pended until July 11, 1967, the date of the 


decree on remand. In Gottesman, The district Court entered 


claims of violations, of Sections 1 and 2 of the Sherman Act 

and Section 7 of the Clayton Act. Oh oo 3, 1957, the Supreme 
Court sustained the Government on the Section 7 violation and 
expressly did not rule upon Sections 1 and 2 of the Shecman 
Act. The Supreme Court issued a mandate on June 16, 1957 
stating that the judgment was reversed and the cause remanced 


for further hearing on the question of appropriate relief. 
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Upon remand, the District Court entered two separate judg- 


ments on November 17, 1959, one judgment vacating its 
original judgment only as it dealt with Section 7 of the 
Clayton Act, decreeing tae autindenen hed vielaced 

Section 7 and peeeeding the appropriate relief. The second 
judgment of November 1957 stated that previous decree dis- 
missing the Sherman Act Sections 1 and 2 claims remained 
witauchod, From the judgment dealing with Section 7, the 
defendants appealed. On May 22, 1961, the Supreme Court 
vacated that judgment and remanded the case for further 
proceedings consistent with its opinion as to the relict to 
be granted. On March 22, 1962, the Dinitrict Court, on remand, 
entered the final judgment. In the ensuing private antitrust 
action that followed, the Court held that the Government suit 
continued to pend until March 1, 1962, the date when the dis- 
‘trict court, upon remand, entered the final judgment. Thus, 
although after the Supreme Court's second remand of the govern- 
ment proceeding all that was left for the district court to 
conduct was further proceedings consistent with the Supreme 
Court's opinion as to the relief to be granted, it was held 
that the action continued to pend after the Supreme Court's 
determination, and until the district court enterad its finel 


decree. 


e 


_ Conspicuously absent from the Court's Pre-Trial Order 
of March 18, 1963 in Gottesman is any distinction between an 
adjudication of a violation and the granting of relief. 
Defendant's assertion that the only rcason the government ' 
action eunennees - badd ap to the March i, 1962 remand order 
is because until that time there was no"'piece of paper called 
a final judgment as to which the appellate process had been 
‘exhausted'" tends to make a mockery of the Court's Pre-trial 
Order in Gottesman, Dated anes base this assertion on the 
fact that the Stipend Court on the second appeal itugeanadt 
the judgment. However, it is clear from a reading of the 
Supreme Court's opinion in United States “ DuPont DeNemours | 
&Co.*, 366 U.S. 316, 6 &: ed. 22 318¢1961), that the Supreme 


Court made a final adjudication that there wes a violation of 


§7 of the Clayton Act, and that the district court had to 


determine only the equitable relief necessary. In fact, the 


only question before the Supreme Court on the second appeal 
was the "adequacy of relief atiswed by the District Court." 
366 U.S. at 326, 6 L. ed. 2d at 325. And upon the second 
remand, the only duty of the district court was to fashion a- 
decree for complete divestiture by the defendant of its stock 
in General Motors. In this light, defendants'clinging to the 


a ee ee ee 
* The government vik relevant to the Gottesman case. 
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to the Supreme Court's word "vacated" demonstrates the 


inherent weakness of defendants' contention. 


In light of the foregoing, it is clear that 
Government civil proceeding entitled United States Vs Grinnell 
Corporation, et_ al. continued to pend, within the ee of 
§5(b) of the Clayton Act, until the decree on remand was 
entered by the District Court on July 11, 1967, and a¢cordingly, 
thet the statute of limitations for private treble damage | 


oY 
actions based in whole or in part on the Government proceecd- 


t least 
ing was suspended for one year thereefter, /antil July 11, 1968. 
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Dear Paul: 
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iz: conies of a draft of 


.Enclesed please fin 
on 33 Ifly 11, 1967 ss the 


& 
our porticn of the brici conucs 
date when the government acticn da the above cases ceased 
to pend. Although the ergunent is set forth under one 
argument heading, as a matter of style you may want Co 
bres: down this portion of the azguenent into tivo ox three 
seperate argucent headings. ‘“Zcu will also note that We 
did not go into detail with selezence Co the “neviel cases 
in that we felt that they con te distinguished on their 
merits. © ” 


J aimcasagiesiece ces 5 


If you have any questiens whatsoever, please 
contact us. We will see you xe: 


uw neue week concerning che 
final craft of the brieZ. 


Sincerely yours, 


7 oe . Herbert 3B, Newberg 
. %. Laddie Mentague, Jr. 
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July 21, 1969 


:' Attached for 
draft statute of limit 
this afternoon from He 


eat Due to other 
* best time to have our 


your consideration is a copy of the 
ations brief which I received at 3:45 
rb Nowberg and Laddie Montague. 4 
i: 
comuitments and time problems, the 
deafting session with respect to 


this draft and llerb Rebinson's affidavit will be at 2:00 
P.M. on Wednesday, July 23, at this office. think we 
should be prepared to work as long as necagsary to get this 


brief into finel shape 
-"- Sufficient time for us 
Wednesday, ° 


APV: jaw 
Enclosure 


ccs Herbert Robinson, 
Max Wild, Esq. 
Barry Brett, Esq. 
Glen Kenwit, Esq. 


Herbert B. Newberg, Esq. 
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» 28 I do not expect there will be 
to work on it togathes subsaqucné to 


Sincerely yours, 


WEIL, GOTSHAL & MANGES 


, I 


A. Paul Victoz . 


Esq. 
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A. Paul Victor, isquice 

Weil, Gotshal & Hanyes 

767 Plech Lvenuc 8 m 
How York, Now York © 10922 


a 


Re: DBurvlaxs Alaum Antitrust Cases 
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R : This is mevely ©. + remind pit th at we wonld Like 
to essist with the preparatic.. of the eneitéa’ lariet in che 
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pending appeal in tha oscve cccies, fis 

Also, es I told you ct the last meeting of pisinctstc' 
counsel, we are willing to cupily man power fox reviewing Apis 
records for the prensratica cf the answer to intexrrogatosy no. Lo. 


Lookin: Zoxward to hearing feoa you conacernias both: 
of the above matters. 


Sincercly yours, 
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A. Paul Victor, Esquire 
Weil, Gotshal and Manges 
767 Fifth Avenue : 
New Yotk, New York 10022 


Re: ‘Burglar Alarms Antitrust 


Dear Paul: 
The following are our comments concerning the draft of 
the brief for plaintiffs -- appellees involying the statute of 
' Limitacions issue in these cases; 


Ll. Pages 24 and 25 of the Beate Relating to the Quotations 
nm Detendants' Brier trom the Levislative iistory: ; 


We fully agree that the defendants have misconstrued 

‘and misused the Language contained in the legislative 

“history, but we think the present brief, on page 25,, 
misstates the congressional intent behind the 1955 amend-. 
ment. Accordingly we suggest that the following Language 
be inserted in lieu of the paragraph beginning on the 
bottom of page 24 and carrying over to page 25 of the 
draft brief; 


In support of their "liability-remedy" distinction with 
respect to suspension of the statute of limitations, 
defendants quote selected language from the Senate 
Judiciary Committee Report which, defendants contend, 
illustrates that Congress, in amending S5:(b).,. did not wish 
to unduly prolong the suspension of the statute of Limita- 
tions. Defendants then argue that the "Liability-remedy" ~ 
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distinction etvintlies with: and furthers this congres-. 
sional intent. . 


Nowever, defendants seriously ‘misconstrue the congressional _ 
intent by relying on language taken out of context. Set 

. forth below is the full paragraph only partically quoted 
by defendants (that portion which was not quoted by defen- 
dants being under Lined): 


"While the committee considers it highly 1 
desirable to toll the statute of Limitations 
during a Government antitrust action and to 
grant plaintiff a reasonable time thereafter 45 
‘in which to bring suit, it does not believe that 
the undue prolongation of proceedings is condutive 
to effective and efficient enforcement of the 
is antitrust laws. The present bill would assure b 
all plaintiffs of at Pe 4 years trom the time - 
-. thetr cause of action accrued to wnich to insti-_ 
- Gute suit. it would also guarantee every piain-— i 
‘eet at Least a year from tne close of a a 
je antitrust suit to presare his case 
is complainc. But fn cases where 
SintiLe s accion nad wean sussenudea by - 


terining cod x wVLEn in years ex rar ats 
cause of action oo aa - Kep 619, in in U.S. 
Code cong. & Adminis. News. bach. Cong. lst 
. Sess. 2333) (1955). 


Prior to the 1955 amendment, §5 eel: that the appli- 
.cable state statute of limitations was suspended by an 
_ intervening government proceeding and that the statute 
of Limitations continued to run after the governnme enc 
proceeding ceased to pend. Gordon Vv. casa s Incorpora- 
ted, 247 F.2d 451, 458 (3rd Cir : 
Universal Film Exchances , LIZ F.2d 37 (ist a 1949) , 
“Gert. den. 336 U.S, 96/7, reh. den. 337 U.S. 934, reh 
den. 337 U.S. 961. The above-quoted Language was 
Congress' instruction that the pre-1955 i 
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suspension rule would not continue, but rather 
that a privete plainciff's statute of Limitations 
would be four (4) years or, in the alternarive, one 
(1) year after the government proceeding ceased to 
,pend, but not four (4) years plus the pendency o 
“the government proceeding. 


We Strongly Urge that the Following be _be Inserted, 
Probably at the End of the Areusient Tending on on 
Page 73 of the Dratt: iw 


The dicta in the Grengs we the Tague « cases, relied 
upon by defendants, dealt with Section 5. af the Clayton 
Act prior to its 1955 Amendment and rested upon the * 
premise (now erroneous) that the prima facie evidence - 
provision of Section 5 was inexorably intertwined 

with the tolling provision. The reasoning behind the 
court’ s dicta in Tague was as_ follows: 


“Therefore, 2 Gavernment sult teases 
_to pend, for purposes of. Section 5, once 
there has been a final adjudication of 
some violation of the anti-trust Laws 
which can be evidence to support allega- 
tions of the same alleged violations in 
a suit by a private plaintiff. This is 
especially so since it is the adjudication 
: of a violation, and not the type and encent 
of relief granted, that is evidentiary value 
to a private plaintif? in a suosequent suit." 


Tague. v. Ralaban, supra, che F. ths at one. 
[Euphas is added]. ; 


In Tague, as well as in Grenes, the court relied 
upon a construction cf Section 5 which made the 
statute of Limitations tolling provisions dependent 
upon the prima facie evidence provision. However, 
both the 3M and Leh cases, supra, rejected. 

this construction and held that Sections 5(2) and 
5(b) are not coextensive, but apply independently 
of each other, In the 3M case, supra, the Court 
held; : 4 


tae aie 5 


ae ey nen ‘ Mees te +4 Bags 2s A: Binks e2¢ el See 


A Paul Victor, Esquire - ohn February 25, 1970 


"In our view, therefore, the two sections ~ 

are not necessarily coexistensive; they are 
governed by different considerations as weli as 
congressional policy objectives, This makes §5(b), 
readily serverable from §5(a). Even if we assumed 
arguendo that §5(a) is inapplicable to Commission 

_ proceedings ... that cons? «sion would be immaterial 
in our considerations of ¢i:'b) and §4(b)." 381 : 
U.S. at 318, 14 L. ed. 2d at 410-411. (Emphasis 
‘Supplied]. ; Boy . ig 


. 
ve 


The Court: in 3M continued: 


one wean Chis connection, pr of 
crucial significance, is the fact that 
the potential advantages available to 
such litigants because of §5(b) reacii 
far beyond the specific and aS bene- 
£8 accruing to them under § A 


[emphasis added] 351. U, Ss. act “38, 
i 14 L. ed at 412. 


Livewine: in the recent case Mariccpa County v. 
American Pipe and Construction-Co., 303 F. SUDpp. 

77 (D. Ariz. 1969), the court recognized that 

“the ‘complimentary’ and togetherness construction 
given Clayton §§5(a) and 5(b) ... was discarded and 
overruled in Minnesota Mining and ianufacturing Co. 
v. New Jersey Wood Finishing Co. ...° 303 I. SUpp. 
at 94. : ‘ 


Accordingly, although a government: proceeding would 

be considered to pend until at least a judgment capable 
of being used under §5(a) is rendered, §5(b) goes 
beyond §5(a) time-wise with its tolling provisions. 

As the 3M case makes clear, ".,..the textual distinctions 
as well as. the policy basis of §5(b) indicate it was 

to serve a more comprehensive function [than §5(a) ] 

in the congressional scheme of things." 381 U.S, ; 
at 319, 14 L. Ed. 2d- at 411. for example, where the 
government brings both a criminal and a civil action 
for the same antitrust violations, and the criminal 
action is-concluded with a judgment that is prima 
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€ vihiatcx edits Bryer. Riches wetted Chon 
A. Paul Victor, Esquire =5- February 25, 1970 


' facie evidence under §5(a) while the civil action 

. continues to pend, the statute of Limitations 
continues to be tolled by that pending civil 

‘action, Dickinson, Inc. v. Kansas City Star 


Company, 173 F. Supp. (W.D, Mo. 1959); 

accord, Maricopa County v. American Pipe and 

Construction Com any, supra, See this brief, 

3. The foregoing are the two major revisions which we 
feel must be made in the brief. In addition we 
have the following minor suggestions. 


a.The brief refers to the government case either as 
“government antitrust enforcement action" or 
“government enforcement proceeding", We feel chac 
- ‘the word “enforcement should be omitted in tha 
it seems to give recognition to the defendants! 
“liability-remedy" theory. 


- b.On the top of page 6, phrase (4) should be revised to 
read as follows: « ‘ 
(4) enumerating specific practigzs found to have 
,Wiolated the Sherman Act and enjoining those 
practices, some of which had not previously been 
,, enjoined, : 


¢.0n page 13, immediately following the phrase ending 
with footnote number 3, the following should be 
inserted; 


o~ tba ot wri tree ined ena sn ante pc calicoioncmenbispemanecnieeninie| -% 


there was no final declaration as to the specific 
actions of the defendants that violated the 
* antitrust laws; : : 


As I mentioned to you over the phone, I am planning to 
attend the meeting of counsel to be held on March 3. Looking 
forward to seeing you then. : 7 


Sincerely yours, 


COHEN, SHAPIRO, BERGER, 
POLISHER and COiEN 


H, Laddie Montague, Jr 


HLM, Jr. /th 
cc;° Barry J. Brect, 
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Re: Huos Voges, Inc., ct el. v. Grinnell Corpocntion, 
Gt bag ig Docket Nos, 35427, 54439, 34529 and 


A547 e 
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Clerk, U. $. Court ef Appeals «2 
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being scheduled for liayvch 26, 1970. 


: Sincerely > 


e 
ces Jecl Uclinan, fise. 
Ira ittistein, Esq. 


David berger 


larch 6, 1970 
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Welt. GOTSHAL & MANGES 


‘ j IO? FIFT AVENUE + MEW YORK, W.v. 10088 : € - 7 | 
eae ; aa 8- 7000 | Ceye soeaess “wegens : ; 
sea | SRE mse ince 
Fe eg we yee hanson nag 
COWARD ©. warrcl | yocroyy Hey eS Ce ‘ 
pespmagh oerae Stree en Coueneceece : ‘ ee . 
Stone cemoouee «= ann O LOeEUL ‘ . " Bune wan arcs 
: Mle MEIGS B19 EHawH-eivsces 
ye ru f ORC . Passe o¢ rmawes 
Tihs 2 Srevet Sete? Sten'e ounces L Sal 2880-22-30 
* maleate COOP wane 6 VOOKs . a 

erie 4. wesdew OCTEe @ ETANOn@ . re * 
Fem 108 © Currrwacs gone 6 € Renyn . F ° : 
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| Pap bod ¢. |p Prourta poner 
ee, See Pe OS rags 
BPC Hwee we. ‘ er 
Messe eueks | |) eeneeeee March 12, 1970 

‘TO: ALL Subseriber Plaintiffs Counsel 

< i ey 
$ , + 
Enclosed herewith is a copy of the brief we filed 
. in the Court of mepeats relating to the Statute of Limita~ 
i aoe issue. 
a ities The oral argument in hts case is scheduled for 
: ‘ Thueeday, March 26, 1976. Counsel have been requested 
to respond to the court's calender call. at 10:30 AM on 


that date, although the actual time for argument may 
be different. 


Joel Hoffman will be arguing the case for ehaane 
tiffs-appellees. However, David Berger of Cohen, Shapiro, 
Berger, Polisher & Cohen has requested ats 80 from the 
court to argue the case on behalf of his own clients. 

Sincerely yours, 
Neg SS a & MANGES 


Vat 


By. e's ie oe ae. 


“A. Paul Victor ° 


APV:AR . 
ENC.. ng 
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EMHISIT C7 


en —neteemttne apcetntinn eh 
ee 


ee re ee 


’ Hew York, New Yorls 10022 


’ Dear Paul: 


a pottineas statute than the dawhitint below im the Second Civerit. 
facil eine stcbord tad dh ind idol cal taht dhe ch hd tetdh deters dbl Shabana ndash srl 


sigh ga . August 14, 1970 : 


A. Faul Victor, Esquire 
Weil, Gotshal end anges 
767 Fitth Avenue 


vr 


Re: ‘Grinnell - Answer to retit: ton fox Carticrast 


The follcwins ese my thoughts canon tring ~ ce should’ 
answer the defendants! Petition for Cevtloys inf with xespect to the 
Statute of Llinitations homes in the above matter. As a prefact, 
t think ly is important that we “egeuinna our brict in answer to the 


Seaul of why the Supreme Court should net hear these cases and not 


to the issue of whether the defendants’ contentions have any werkt. 
s 


® 
1. There Is Ro Conflict between the Sceond 
and Seventh Civeuits by Reason of the Beetsten Belew for the 


Following Reasons: 


a. The decisions in the Seventh mises involved > 
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. EMIIBIT ¢-8 


WV 


“oh 


“ 
after the presexibed time.'" Burnett v. Mow Yorls Central Ralleoad 


‘i ” : ° J * ¢ ° o 
Comsany, 380 U.S. 424, 425 (1955). The Second Circuit in the 


. , issues there at hend. Accordingly there ean be no conflict between 


nto nanenngunnmeiicaalienaitintttsiittiaiaan 


? 


A. Paul Victor, Esquire =2- August 14, 1970 


The Seventh Circuit's decisions relied upon by 
the defendants construed Section 5 of the Clayton Act, 5 U.S.C. 
§16, prier to its anendment in 1955. In contwast, the decisicn 
below by ais Second Circuit construed Section S(a) of the Clayton 
Act amended in 1955, 15 U.S.C. $16(a) and (b). 


The Supreme Court requires that “The besic 
: ; i : he 
questions to be answered in detexmining whether under a givch 
set of facts, a statute of limitations is to be tolled, is one 


‘of legislative intent whether the right shall be enforceable... 


‘decisica below complied with this requirement; Lt locked to the’. 
legislative intent in determining the extent to which the statute 
eof Llinitations wes tolled, The relevant legislative inient Wa3 

expressed in conjunction with the promulgation of the 1955 aetndmanta 
to Section 5 of the Clayton Act which resulted in amended Sections 
§(a) and S{b). Accerdingly this legislative intent usen which che 
decisicn Lelow was based was not before the Seventh CixcuLt in its 


decision relied upon by defendants nor was it relevant to the 


» 
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‘A. Paul Victor, Esquire -3< August 14, 1670 


the decisions of the Seventh Circuit with the decision below by 


the Second Cixscuit. 


bs 


Moreove er the Second Gimewte* s decision belo 
is “ta accord js and net in conflict with the esses of this Court 
and of 9% cher Clzcutt Court of Appeals which dave interpre ted and 
applied Section S(b) of the Clayton Act, ag gmanded 1955. 
- Hinnesata Mining and ee Ca. v. teu J 
infss; Leh v. Gencral Ce 
, Vorson Sali: Co., inten; Uaudy Cale Co.’ 
TLLinols fafa; Lori.cova Comty v. Arorieas Tine dad Construction 
-- Co., 308 ¥, Supp. 77 (D. Ariz. 1969) 5 Diclsaison,. Ine. V. Tense 
‘ City Stow Co., 173 F. Supp. 423 Gi. No. 195°). 


b. The Second Circuits clearly cenplicd with 
the 3 reqitirenent contained in the Seveath Circuit cases thst ia 
‘determining waether or nota govermzent prusceding contiuces to 
pend subs: nent to a Septem: Court exer of veumand, the district 
court muct serutinicze beth the § Suprese Court's opinion and order 
and the District Ceurt's deerce oa venand. Ag stated in TAM Ve 


Baleban, 146 } op. 336, 358 Gi.0. Til. LOSG), the court stated: 
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‘A. Paul victor, Esquire: whan August 14, 


Circuit did in reaahing the decisicn below: 


"A study of the Febxucry 8, 
1950 aud Februssy 7, 1952 dacsecs 
would seem to me to be the wost 
Logical and intelligent tanner 
in which to approsch the problem - 
presented," 


Indeed, this is exactly what the Second 


"The Sunreme Court's 


decision, United States v. Grinnell 


Coxp., stra, lvft ampostant matters’ 
epen for detemminuticn on vemsnd. 
The Cowrt found it Lepessible to 
resolve on the record before it 

the extent to wich Long term 
contract and title retentian , 
requixements imposed on central 
station protective scrvice | 
subseriiers coastituted ovbstcntial 
barriers to competition requiring 
protective provisions. The district 


. court wes directed to explere the 


various aspects of the issue cn 
remand and te fashion suitable 
protection pxevisicnas to deprive 
the two davices of whatever 


_. eeercive pecer they might be found 
"to have. 384 U.S, at 57S. ‘The 
-Court also dixected the district 


court to repleee ite bread and 
eeneraliced restwaining erdcr with 
one specifically enjoining che 


‘precise practices found to have . 


violated the Act, Id. at 579. 
Thus, significent issues remained 
to be decided by the district court. 
fn this sense the Supseme Ccurt's 
Gecision did not ELnally determine 
aLL fesuss of Licbility...." 
Tozzs, Inc., et al. v. Geinucil 
Corporation ty fecend Civ., No. 
632 - ae “orm, L9sSo) (ceacad 
Oise og fa LEIOY. (Ceseeevoen. Sox 
Cart. & So) is 


A. Paul Victer, Esquire _ @ugust 14, 1970 


To this extent, the decision of the Secoad Circuit below and the 


decisions of the Seventh Circuit were decided upon distinct end 


- geparate factual cssues peculiar tc each case, _Accerdingly, any 


; oaEaenes in (the results reached in thece cases cannot Le deened 


a conflt ct in the Legal applications of “the Second and Seventh 


Circuits, th ce 


Se The Allezed Cuestions Raised by Petitioner vw. 


Respect to the Administyation of Private Txeble Pamaze Suits 


/' under the Clayton Act pe Alxendy Neen Resolved by Beeiasons of 


the Supreme Court. ‘e 
Pr 
Since the prooulgatioa of the amended Sections 5(a) ane 


. (b) of the Clayton Act, the Suprene Cowt hes issued two decistioas 


interpreting the congressional intent underlytag private antitrus it 
Litigstion and in porticulsr Clayton Act Section 5(h) ard ita . 
relationship to 5(a). In Minnesota tiining an Menufacturins Co. 
: Rew Jcssey Wood Finishing Co., 381 U.S. 3LL (1965) the Supreme 
© held that proceedings by the Federal Trace Cacsaission toll 
the running of the statute of Limitations in a private antitrust 
case by xveason of the provisionsoof Section 5(b) of the Clayton 


Act. Later that year the Supreme Court decided Leh v. General 


* _ ¢ 


A. Paul Victor, Esquire _ 60 - August 14, 1970 


Petrolcun Corp., 352 U.S. 54 (1965) xeh. den. 382 U.S. 1001, 
wherein the Court construed the scope of the words “baced in whole 
.or in part in any matter complained of in said proceeding” which 
appear in Section 5(b) of the Clayton Act. In so deciding that 
case, the Supreme Court nebiennted the congressional intent 
underlying private treble damage actions ana "ee tolling provisions. 


of Section 5(b) of the Clayton Act. — * 


Subsequent to the above ceva gupiene Court cases whee 

” have been at Least two Court of Appeals decisions spityide Section - 

5(b) of the Claytea Act in Light of the holdings in 31 and Leh. 

; Im Raeds salt Co. Vv. State of FLitnosa, 377 f. 24 763 (Sth Cix. 
1967) cert. den., 339 U.S. 912 (1967), the Eighth Circuit Court 

of Appeals held thet Section 5(b) of the Clayton Act tolled the 

running o£ the stetute of Lisitations during the pendency of a 

government antitrust proceeding and for one year thereafter ; 
Nag to a party named as a co-conspirator, and not as a deZendsnt 
in the government litigation." 377 F, 2d at 769. In Sate of 

. New Jersey v. Morton Salt Co., 337-1, 2d 94 (3rd Cir. 1967), coxrt. .» 
Gen. sub nom., Internationa), Salt Company v. Mew Jersey, 391 U.S. ! 


967 (1963), the Third Cireult Court of Appeals held that the 
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“A. Paul Victor, Esquire -7- August 14, 1970 


‘telling provisions of Section 5(b) of the Clayton Act applicd he 
a subsequent treble damage action based in whole or in part on a 
prior goverment proceeding even as to defendants in the ptivate 
action who were not named as defendants or co-conspirators in the. 
related government ection. It Sixthax held that Section 5(b) 
tolled the statute of limitations until Shi saisneadetvia proceeding 
was concluded as to the last defendant, even 7 a defendpat in 

; the government and private proceedings éntered en earlier consent 


" ‘decree in the government proceedings and would otherwise have been 


protected by the utututu of Limitations. oth these cases applied. 
the guide lines set forth in iit and Leh. In botheesses petitions 


for writs of certicrari were filed aud in both cases the petitions 


were denied. 


In the cases sub judice, the Second Cireutt in the 
decision below interpreted and applied Section 5(b) of the Clayton 
Act in light of the conetedesanet purposes and istents as set forth 
in 3 and Leh and by the Eighth and Tuixd Cixcuits in Maxdy Salt 

,€o. and Morton Salt Co. Sipcentiawte, “ds certiorart wes cenied 
in the Later two cases, certiorari should be denied in tue present 


cases. 


~~ 


Ad : ‘ ss " “e's 
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: Paul Victor, Esquire. -8- - “August 14, 1970 


3. That poction of the deesisiion behof holding that 


the covenant action continued to pend until one year after the 
tine for appeal has expired is consistent with the congressional 
| intent underlying Section 5(b).. The Court below refused to apply 
"...a auiegardly construction of the statute's Language hexe in ; 
question", Leh v. General Beers tas Coxp., seneé, 352 U.S, at So; 
and interpreted the statute “in a way which will pernit a eetensina- 


. tion on the merits of private clsins in’ this crea" Eow Jevsoy v. 


Circuit's decision belew was 


. of the statute as applied by the Supreme Court and Cc 

Appeals of various circuits. [Regardlces of the treatment of this 
"- dgsue, tf should be treated separately fron the preceeding issues. 
Ié defendants! position here has any merit, then certiovavi chowkd 


be gxanted only in the cases directly involved in the ruling (ficur 
2 werew & 


in number) concerning the appeal period. ] 


I will be more than happy to participate in the crafting 
o£ the brief in answer to the Petition for Cextiexari, Please 
ee 


- 


rat Gite A 
"A. Paul Victor, Esquire . 29 August 14, 1970 
. advise me sf your cchedule, inc Luding any drafting meetings. 


With best perscaal wishes, © am 


Sincerely yours, 


COMEN, SHAPIRO, GERGER, 
PCGLISMER end CCH 


° 
° 


H. Laddie Montague, Jr. 
_? ELM, Jr./th 


“ee: Berry J, Brett, Esquire 
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Bcwocet | RONCOME ‘ peroee. 
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Seve reas” August 19, 1970 


fO: Herbert Robinson, Esc. 
A. Paul Victor, Esq. oer 
Max Wild, Esq. 
': EB. Laddie Montague, Jr., 2sq. . 


Gentlemen: 


Mere is enclosed herewith 2 draft of 2 brief 
in opposition to the petition for cerviorari in the CSPS 


‘eases. Pleese review the enclosure and les me have your 


general comments before the end of the week. I would 


‘ guggsst thet we plan on scheduling « mecting of our group 


in the very early part of next week. 


Very truly yours, 


Barry-J~ Brett 


1N&4 
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ae. Hovenber 16, 1970 
Barry J. Brett, Eccufxe 
Parket, Chcplin & Flattau 


.§30 FLEth Avenue 


Now Yori, Hew Yor 10036 


a ’ Rar Grsenalkl Ceses 


. Lwasn preatly dioturhad od anroved tm lesen from yeur 
letter of Novenbor 10, 2970 that a wanting cf "Lead counsch™ had 
been held enacarning tua futiwe proeressa.cf these actlens <2: 
that our office was not uppoised of eush msectius. As you knew, 
wa hava participated Im every phase of this litigation, heva 
attendad and contributed to ali similar past esatings, and have 
contributed hervily to tho mattars completed to data. Without 
racaxrd ta any nomingchatuza as ta “Lead counsal'.- wa hava alvays 
aken an activa roic in all entiouust Litisetion ia whicl: «30 


. paxtieLnate, acneatally wheres our ecltcvts, 29 hoxva, are sonreccutae 


tivo of uctioual cliscee. I Was ewinsad at rour calcsic: ts 
notify us end kope thet it was inadvertent. With raspect to 
future meetings, I anticipate that wa will be notiZicd. 

With resnests to the matters ect forth in your lester, 
wo WiLL certainly poxticipata ja tha vescarch relating to thoovica . 
Gf G=sages aud pxcsd tharcoZ, I wlll feswerd a senerate Letters ia 
onewar to the substantive aspects saisdd in that Letter. 


Sincerely, 


David. warger 


1925 
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. : OF course. 
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Are ear em A tHe ow PHILIP ELMAN 
or tT yy pee ee ee NEAL P RUTLESGE 
WILE IAS i WEIS DE MAN 
Btervrcn wm TRUITT 
JAMES HK WHITE May 18 3 1973 


KEITH S$ WATSON 
TON! © GOLOEN 


JAMES MOUGLAS WELCH : 

ROBERT A SKITOL & 

THOMAS W BRUNNER? x 
. = 


emOF ADMITTED iw OC. 


Gerdon B. Spivack, Esquire 
Lord, Day & Lord 

Cunard Building 

25 Broadway 

New York, New York 10004 


Dear Mr. Spivack: 


This is to confirm our telephone conversation yester- 
day in which we agreed that David Berger or David Berger, Ph. , 
Attorneys-at-Law will pay Wald, Harkrader & Ross $20,000 ("the 
settlement amount") in full satisfaction of any and all claims 
Wald, Harkrader & Ross or I may have, whether or not legally 
valid, against (a) the fee awarded to David Berger and David 
Berger, P.A., Attorneys-at-Law by the Judgment entered January 
26, 1973 by Judge Metzner in the Grinnell national class actions, 
(b) David Berger, (c) David Berger, P.A., Attorneys-at-Law, and 
(d) the classes represented in the Grinnell national class actions 
or any member of said class, because of legal services performed | 
by me or Wald, Harkrader & Ross in connection with any central 
Station protection service litigation. 


ee ee ee 


David Berger or David Berger, P.A., Attorneys-at-Law | 
will pay Wald, Harkrader & Ross the settlement amount in full 
when David Berger, or David Berger, P.A., Attorneys-at-Law, or 
any firm of which David Berger is then a member or with which he | 
is then associated, receives the first installment of a fee for 
representing the national classes in the Grinnell litigation. 


The obligation of David Berger and David Berger, P.A., i 
Attorneys-at-Law to pay the settlement amount accrued when this 
settlement agreement was reached on May 17, 1973, and is an un- 
conditional obligation not to be affected by any event which 
May occur subsequent to that date. 
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I would appreciate your signing the enclosed copy 


of this letter and returning it to me, acknowledging that 


this letter constitutes an accurate statement of our agree- 
ment, 


Sincerely, 


WALD, HARKRADER & ROSS 


JEH: asl 


Enclosure 


of Nw 


Agreed to on behalf of 


David Perger and David Berger, 
P.A., Attorneys-at-Law 
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LORD, DA: & LORD 


25 BRC \DWAY* 


R. PALMER Bana, yA NEW YORK. oS. FS 1ioo004¢ - 
MEN@Y oc FOREST BALOWIN 

JOMNM F BARRY, JR 

MENRY ©. BLACKISTON Ss F % 
Gavio NM. BOTTOMS, UR. TELEPHONE: (212) 344-8480 

MEROCRT GROWNELL 

JQun w CASTLES 30 CABLE: LOROATTY, NEW YORK 

MIC HAR whEN 

names , eercameoe TELEX: 12-8210 (wu) 
TMOMAS F. OALY 

SamMuCt. & FRIEOMAN 62889 (wu!) 
JOHN 0. GARRISON 

VINCENT K.GILMORE 

EMERY W.HAReER 

ARTHUR @ HOOKER 

FRANPLIN OG. HUNT 

JAC @ JEFFERIES 

PETER, KEANE 

REIGu F. RLANN 

JOHN J. LOFLIN 

TOWNSEND M MEALBIN 


JOSER 7. mMeQONALD , October 21 , 


GORDON L. NASH 
RENNETY & RYAN 

Jd. COWARO SHILLING BURG 
GOB@OON B SPIVACK 
MARK THOMAN 

CMA4ALES ® WALKER 
JONNM KR. WATSON, UR 


A. Paul Victor, Esq. 
Weil, Gotsnal & Manges 


767 Fifth Avenue 
New York, NY 10022 


-Herbert Robinson, Esq. 

Liebman, Eulau, Robinson, 
& Perlman 

32 East 57th Street 

New York, NY 10022 


Alvin M. Stein, Esq. 
Parker, Chapin and Flattau 
530 Fifth Avenue 

New York, NY 10036 


Gentlemen: 


This is to confirm our agreement that David 
Berger or David Berger, }.A., Attorneys-at-Law will pay 
Weil, Gotshal & Manges; Liebman, Eulau, Robinson, & Perl- 
man and Parker, Chapin and Flattau $100,000, or 10 percent 
of the fee awarded -o David Berger and David Berger, P.A., 
Attorneys-~at-Law by the Court in the Grinnell national 
class actions, whichever is greater ("the settlement 
amount") in full satisfaction of any and all claims that 
Weil, Gotshal & Manges; Ziebman, Eulau, Robirson & Perl- 
man and Parker, Chapin and Flattau may have against (a) 
the fee awarded to David Berger and David Berger, P.A., 
Attorneys-at~Law 1, the Judgment entered by the Court in 
the Grinnell national class actions, (b) David Berger, (c) 
David Berger, P.A., Attorneys-at-Law, and (d) the classes 
represented in the Grinnell national class actions or any 
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member of said class which purticipated in the fund cre- 
ated Ly settlement of the Grinnell national class actions 
(other than a member of said class represented by Weil, 
Gotshal & Manges; Liebman, Eulau, Robinson & Perlman or 
' Parker, Chapin and Flattau in connection with the Grinnell 
litigation prior to October 21, 1975), because of legal 
services performed by Weil, Gotshal & Manges; Liebman, 
Eulau, Robinson & Perlman ot Parker, Chapin and Flattau 
in connection with any central station protection service 
litigation. 


a? 


David Berger or David Berger, P.A., Attorneys-ar-~ 
Law will pay Weil, Gotshal & Manges; Liebman, Eulau, Robin- 
son & Perlman and Parker, Chapin and Flattau the settlement 
amount in full when David Berger or David Berger, P.A., 
Attorneys~at-Law, or any firm of which David Berger is then * 
associated, has received 50 percent of the fee awarded for 
representing the national classes. 


The obligation of David Berger and David Berger, 
P.A., Attorneys-at-Law to pay the settlement amount accrued 
when this settlement agreement was reached on October 21, 
1975, and is an unconditional obligation not to be affected 
by any event which may occur subsequent to that date. 


« would appreciate your signing this letter and 
returning it to me acknowledging it constitutes an accu- 
rate statement of our agreement. I am enclosing an addi- 
tional copy of the letter for your records. 


Sincerely, 


LORD, DAY & LORD 


Agreed to on behalf of: 


Weil, Gotshal & Manges 
/ 


4 Z = f Z . 
L/, heel { ie A Member of the Firm 


A Member of the Firm 


By 


Liebman, .Eulau, Robinson & Perlman 


Ye fy q Ce AM pLeri 


‘*“ A Member of the Firm/ 


By 


Parker, Chapin and Flattau 


r oe 1LAR9 
By . ad fo =o / 


A Member o e Firm = 


* 
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SAMUEL S. FRIEOMAN 
JOHN D. GARRISON 
VINCENT K. OILMORE 
EMERY W. HARPER 
ARTHUR G. HOOKER 
FRANKLIN G. HUNT 
ACK P. JEFFERIES 
PETER L. KEANE 
REIGH F. KLANH 
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G. Joseph King, Esq. 

Howrey, Simon, Baker & 
Murchison 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Re: City of Detroit v. Grinnell - 
Hearing on Counsel Fees 


Dear Joe: 


This is (2 confirm our telephone conversation | | 
of earlier today during which I notified you that the 
hearing on counsel fees in the above matter will take 
place during the month of September, 1975 on a date | 


to be set by Judge Metzner. 


The Judge has requested that we inform you 
that any party wishing to undertake any discovery in 
this matter should commence any such discovery as soon 
as possible with a view to having such matters completed 
in time for a September hearing. 


Sincerely, 
Pe 


Pail 


guar eo" 


Thomas D. Brislin 
TDB:cc¢ 


cc: Honorable Charles M. Metzner 
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HENRY GC. BLACKISTON 
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HERBERT GROWNELL 
JOHN W. CASTLES Jo CABLE: LOROATTY, NEW TORK 


RIGMARO @. COHEN TEL: 18-+8210 “wu VA 
: @25389 wu kk r 4 G ° 
SamMueL 8. FRIgOMAN i 


.ELEPMONE: 22 344-6460 


JOuM O. GARRISGN 
VINCENT K.GILMORE 
EMERY W. HARPER 
ARTHUR B HOOKER 
FRANKLIN G. HUNT 
JACK PB. JEFFERIES 


JOHN J. LOFLIN 

TOWNSEND M. MeALore 

JOSEPH F. McDONALO 

GORDON L. NASH October 7, 
RENNETH &. RYAN 

J. EOWARD SHILLINGBURG 

GOROON 8. SPIVACK 

MARK THOMAN 

CHARLES R. WALKER, IZ 

JOM K. WATSON, JR. 


G. Joseph King, Esq. 

Howrey & Simon 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Re: Grinnell Fee Claims 
Dear Joe: 


In light of the fact that we have not yet re- 
ceived from your firm any substantive response to our 
proposed "Statement of Facts" submitted to you on August 
12, 1975 for the purpose of possible stipulation in the 
above matter, and in view of your request in your Sep- 
tember 12, 1975 letter concerning examining the rele- 
vant time records of the Berger firm, I thought it would 
be appropriate to write this letter clarifying the pro- 
cedures I had thought we had agreed upon. 


I am somewhat perplexed by the request in your 
September 12th letter that we send to you the time re- 
cords of Mr. Berger's firm since I thought we had agreed 
during our telephone conversation of September 9, 1975 
that you would come to either Mr. Berger's office in 
Philadelphia or our office in New York to examine Mr. 
Berger's time records. In any event, I informed you 
during our telephone conversation that we would not be 
amenable to simply shipping this number of documents 
down to your office, but that such records would be avail- 
able for your inspection at any time upon your advance 
notice to us of one or two days. This offer still stands. 
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G. Joseph King, Esq. 
October 7, 1975 
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If you still wish to examine any or all of the 
time records of the Berger firm in connection with this 
matter at any time up until the hearing on November 10th, 
1975, please contact me in order that we can arrange an 
appropriate time convenient to both our schedules. 


In addition, I am still expecting that your firm 
will inform us shortly of the matters contained in our 
proposed "Statement of Facts" which you do not intend to 
contest at the upcoming fee hearing on November 10, 1975, 
as well as any stipulated facts, suggested by you or us, 
that you wish to discuss. I assume you still intend to 
shortly seri to us such a detailed response since Bill 
Simon offered the same in his September 3, 1975 letter to 
Gorden Spivack and you informed me in your September 12th 
letter that another letter would be shortly forthcoming 
from you enumerating the suggested fact findings you would 
at least not contest. 


As I am sure you understand, unless we are aware 
very soon of precisely what suggested findings you in- 
tend to put in issue, we will be required to undertake 
immediate discovery along lines already uggested. 


e, | et LF . 
| = —< PLield"\ YY a ee Y 


Thomas D. Brislin ean 
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UNITED STATES DISTRICT: COURT OLE. A. 
SOUTHERN DISTRICT OF NEW YORK 


SNR RE RAN Ar LENE CE PRAT TROL RCNA CT 


: ) 
CITY OF DETROIT, et al. ) 
) 68 Civ. 4026 
Ve } (E.D. Pa. Civ. 68-1478) 
) 
GRINNELL CORPORATION, et ul. ) 
y 
MANHATTAN-WARD, INC., et ai. ) 
) 68 Civ. 4028 
) * 
GRINNELL CORPORATION, et al. : 
1225 VINE STREET BUILDING, ) 
mNC., et al. . ) 
) 68 Civ. 4027 
Vo ) (E.D. Pa. Civ. 68-1479) 
) 
GRINNELL CORPORATION, et al. ) 


' AFPIDAVIT OF JOEL E. HOFFMAN | 
CITY OF WASHINGTON ) : 
) SS: a 
DISTRICT OF COLUMBIA ) m 
JOEL E. HOFFMAN, being duly sworn, deposes and says: 

} 1. This Affidavit is sui mitted in suppurt of the 
Application of Wald, Harkrader & Ross (hereafter WH&R) for 
Apportionment of Counsel Fees. It demonstrates that, by agree- 
ment of all plaintiffs' counsel, WH&R successfully performed the 
principal substantive werk on the statute-of-limitations issue 
for all affected plaintiffs in the consolidated Central Station 
Protection Servica litigation, including the class representa- 
tives and members herein, and succassfully p...ented the 
principal oral argument to the Second Circuit on detendanke? 
interlocutory appeal; that, as Petitioner David Berger, Esq. and 
the “Troika” applicants all agree, the repulse of defendants’ 
statute-of-limitations motion preserved the viabtiie of these 
class actions and substantially contributed to the creation of 
the settlement fund in the size presently before this Court; 
and that 10% of the total counsel fee award would be just and 


teasonable compensation for WUSR's services to the class. 
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2. I ama member of the firm of Wald, Harkradcr & Ross, 
which was counsel for the plaintiffs (competitors of defendant 
ADT) in Electro-Protective Corp. et al. v. Grinnell Corp. et al., 


cea RRS ESATA 


No. 68 Civ. 4629 (D.N.J. Civ. No. 763-68), dismissed ver 


stipulation, Aug. 14, 1970. That action, initially filed in 
the District of New Jersey, was transferred to this Court on 
November 14, 1968 by the Judicial Panel on Multidistrict 
Litigation, to ‘be consolidated with other Central Station 


Protection Service litigation. Thereafter I actively 
participated on behalf of WHER, as counsel for the competitor 
plaintiffs in 68 Civ. §4629, in the éeigindo atid pretrial 
palaeaminne 

3. In late June of 1969, WH&R was designated by the 
caucus of counsel for competitor-plaintiffs to he their 
representative in the litigation of defendants’ statute-of- 
limitations motion. In that capacity I attended a meeting 
Gonvened by Weil, Gotshal & Manges to organize the preparation 
of a brief in opposition to that motion. At the meeting, it 
was agreed that a single brief should be prepared on behalf 

of all affected plaintiffs, including the class representatives, 
except for some few subscriber-plaintiffs in a distinctive ‘ 


position re the statute of limitations who wished to file a 


sepa’ ate memorandum. Specifically, it was never suggested 


by anyone that the issues as to class “representatives or 


members were in any way distinctive or that their interests 
should be separately presented. To the contrary, Herbert B. 


Newberg, Esq. (a colleague of David Berger, Esq.) was 


1/ Although not a member of the bar of this Court, I was 
authorized to participate by reason of Rule 3 of the 
Rules of Procedure of the Judicial Panel on 
Multidistrict Litigation. 
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designated to prepare a draft brief for all affected plaintiffs, 
to be reviewed and revised by a committee consisting of Mr. 
Newberg, representatives of the “Troika”, and myself. The 

next day I sent some comments on defendants' position to 
Herbert Robinson, Esq. (a member of the “Troika”), who then 
circulated them to the other members of the committee. 1 

wrote Mr. Robinson again on July 15, 1969 with further comments 
on defendants' argument. : 

4. By letter dated July 18, 1969, Mr. Newberg forwarded 
te me "a draft of a portion of the brief", which I circulated 
to the other competitor-plaintiffs’ pee te As several of 
us noted, the Newberg draft inter alia omitted any discussion 
of a major line of authority supporting plaintiffs which could 


be relicd upon to rebut defendants’ motion. This and other 
a 


difficulties with the draft were discussed by telephone among 
the revision committee merbers. It was agreed to cancel the 
meeting previously planned for July 23 and that an entirely 
new draft should be prepared by Weil, Gotshal & Manges (also 
@ member of the "Troika"). A few days thereafter I mailed tc 
A. Paul Victor, Esq. of that firm some comments for 
consideration, including suggested authorities not previcusly 
mentioned. 

5. Plaintifss' brief w t 11, 1969. The 
draft prepared by Weil, Gotshal & Manges (more than twice the 
Senet of Mr. Newherg's) was first made available to other 
committee members, however, at a meeting on Friday, August 1. 
At that time it was agreed that yet a third new draft should 
be prepared, this time by me. 

6. On Tuesday, August § I circulated a new draft to 
the members of the committec, requesting them to submit their 
comments by telephone by the afternoon of August 8. This 
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draft was newly written almost in its entirety, and also 
included the fruits of legal research not provided by the prior 
drafts or their inet Comments, primarily stylistic and 
minor in character, were received from. committec members victor, 
Brett (representing the third erroike” firm), and Newberg. 
These were duly noted by me in preparing the final version, 
which I mailed to Weil, Gotshal & Manges on Thursday, August 8 
for reproduction and filing the next Monday . 

7. The relative contributions of the statute-of- 
Limitations committee members (the “Troika”, Mr. Newberg, and 
myself) were reflected in the order in which the names of our 
respective firms appeared on the brief as filed. With the 
agreenent of all, WH&R appeared first, followed by an 
alphabe®i.;:al listing of the other participating firms. 

8. WHER played no direct cols » the preparation of 
plaintiffs’ papers in opposition (in bow. this Court and the 
Second Circuit) to defendants‘ application under 28 U.S.C. 
g1292(b) for leave to appeal from this Court's order denying 
their motion. It should be noted, however, that - as might be 
expected - the Letters and memorandum in opposition drew 
heavily on plaintiffs’ original brief to this Court, and in 
the case of the Court of Appeals memorandum incorporated 
significant portions verbatin. 

9. After defendants’ interlocutory appeal was allowed 
by this Court and the Court of Appeals, it was agreed by the 
“proika”, Mr. Newberg, and myself that the appeal brief for 
: plaintiffs-appellees would be drafted by me. The draft was 


“circulated to Weil, Gotshal & Manges representing the affected 


2/ Some of the new research material had been provided by 
other competitor-pl aintiifs' counsel. 
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subscriber-plaintiffs, and to all competitor-plaintiffs’ 
counsel, on Febsuary 13, 1970. Minor comments were received 
from two of the latter, and longe. ones from Mr. Robinson of 
the "Troika", and from H. Laddie Montague, Esq. (a colleague 
of Mr. Berger and Mr. Newberg). Mr. Montague's comments 
were contained in a S-page letter, while Mr. Robinson's 
comprised a 5-page suggested revision of a point already made 
in the draft. ‘The statute-of-limitations committsa discussed 
the draft at a single meeting, and the brief was filed with 
the Court of Appeals in substantially the form of the draft. 
The printing was supervised by Weil, Gotshal & Manges, 
although I tco reviewed the galley proofs and provided final 
editorial corrections. 

1C. As with the original brief in this Court, the 
signatures on the Court of Appeals brief were arranged so 
as to reflect the relative contributions of counssl. Wise 
was listed first, followed by Weil, Gotshal & Manges; Mr. 
Berger's firm; counsel for the subscriber-plaintiffs 
wh) iad filed a short separate Memorandum in this Court on 
& separate point affecting only them; the remaining members 
of the "Troika"; and another firm which had attended the 
committee's editorial meeting. 

ll. <I* was further agreed by all the foregoing firms 


eee 


served if a single oral argument were preseni:ed. I was 
designated to present the joint argument, calendared by 


the Court of Appeals for March 26, 1970. Early in March, 

just prior to the filing of the Brief for Plaintiffs- 
Appellees, I wa advised that Mr. Be~ger had nevertheless 
determined to participate in oral argument. During my efforts 


to contact him to discuss the matter (which took several days), 


' 
| 
that the interests of all plaintiffs-appellees would best be 
| 
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Mr. Berger wrote to the Court of Appeals C\.erk that he intended _ | 
to appear. He subsequently declined to meet with me so as to | j 
attempt a rational division of the argument, although he did | : 
promise to refrain from conflict with or duplication of the ] 
substance of my presentation and to stress the particular 
importance to the class representatives and members that this | 
Court's ruling he «° firmed. 

12. At oral argument in the Court of Appeals I argrved | | 


all aspects of the case and sought to rebut each of the 
principal arguments advanced by defendants-appellants. No 


| 
| 


| 


points were raised by them on brief or at oral argument which 
were limited tc the class representatives and members. Mr. : 1 


Pe, 
Be : Ww mine, included no points not | 
previously advanced e commant_on the favor with 


which the courts should lock on treble damage claims by 
i ee ae recap 


states ang local governmental bodies. 


13. The claims of WHER's clients were settled after ' 


the Court of Appeals affirmed this Court's denial of defendants ' 


statute-of-limitations motion, and WH&R therefore did not 


| 
directly participate in the preparation of the brief in 
. opposition to defencants' certiorari petition. As with the 
momeranda previously filed by plaintiffs in opposition to 
allowance of an interlocutory appeal, however, it should be 


noted that the Supreme Court brief in oppesition was also 
Largely drawn from the briefs for which WHER had primarily 
been responsible. 

14. The important role of the statute-o f-Llimitations 
procvesings in the creation of the fund before this Caurt is 
fully discussed in the papers filed by Counsel for the Class 
Representatives and by the “Troika", and need not be 


rehearsed hare. Suffice it to observe that, according to 
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Mr. Berger, the result of defeating defendants’ statute-of- | 
limitations motion was not only to “preserve the viability of 


these lawsuits" (Petition of Counsel for Class Supresentatives, 
p- 5) but also to dtaree the damage period almost threefold, 
from the usual four years to 11 years (Mem. of Counsel for Class | 
Representatives in Support, p. 20). As Mr. Berger has also noted! 
moreover (id., pp. 45-46) : 
"the limitations issue was both difficult and 
unique, so that the eventual success could not 
have been predicted with confidence.® 
The great value of this victory, . to which WH&R made the principal 
contribution, is similarly recognized by the “Troika” (Mem. of 
Law in Support of Application to Limit and Apportion Counsel Fees 
pp. 7-8, and Affidavits in support thereof). Those Affidavits 
further note not merely that Mr. Berger failed to “materially 
| aid, affect, alter or influence the favorable result" (Stein. 
Af£., 410) but that his particivation in oral argument was “a 
matter of surprise and distress" (Robinson Aff., 417) and “in 
some respects * * * disruptive” (Victor Aff., 45). 
15. Regrettably, it is necessary to dispel sone 
possible inaccurate implications in the papers filed by the 
“Troika*. While the “Troika” (particularly Weil, Gotshal & 
Manges) did in fact carry a significant administrative burden 
in coordinating the work assignments on the statute-of- 
limitations motion and in duplicating, filing and serving 
the various briefs, the substantive contributions of the 
*froika”’ in the proceedings on that motion were limited in 
nature. Thus, without deprecating the helpfulness of the 
“Troika's" review of the drafts prepared by WH&R which became 
the final products without significant change, or the value of 


the research memorandum provided by Liebman, Eulav, Robinson 


& Perlman and the proposed draft prepared by Weil, Gotshal & 
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Manges, I mist. respectfully disagree with any suggestion that 
the “Troika” “played the most significant rolc" (Stein Aff., 
16) either in this Court or in the Court of Appeals. For 
while the “Troika” firms were more active on the statute-of- 
limitations motion and the subsequent appeal than any other 
firm representing subscriber plaintiffs (see Victor Aff., 45), 
and while counsel with “the Laboring oar regarding this key 
motion was * * * counsel other than counsel for the * * * 
class representatives" (ibid.), that laboring oar was horne 
not by the “Troika” but by WHER. 

16. The time contributed by WHER to the Litigation 
of the statute-of-limitations motion and appeal on behalf of 
all affectad plaintiffs was in excess of 150 hours. This 
runs only from the meeting of July 9, 1969 at which I was 
designated a menber of the statute-of-limitations committee, 
and excludes substantial time expended prior to that date in 
researching the issue on behalf of WHER's own clients, but 
which necessarily contributed to the final written product 
fited on behalf of all affected plaintiffs, including the 
class representatives and members . 

. 17. In view of the attention paid in these matters to 
the experience of counsel, I would note that I graduated from 
Yale Law School in 1960, when I was admitted s the New York 
Bar; that I was employed for three years in the Appellate 
Section of the Antitrust Division of the U. S. Department of 
Justice, where I briefed and argued numerous antitrust and 
regulatory agency appeals, aud drafted the briefs for the 
United States to the Supreme Court in several major antitrust 
cases as well as cases involving novel and complex questions 
of administrative law; and that I have subsequently practiced 
with WUSR (since 1968 as a partner) working primarily in 
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antitrust and litigation matters, on behalf of both plaintiffs 
and defendants or prospective defendants. 

18. The entitlement of counsel in the position of 
WHER to share in the fees awarded out of the present 
settlement fund is established by the authorities set forth 
in the “Troika's” Memorandum of Law. I believe that, in view 
of the importance of WH&R's contribution in “preserving the 
wiability of these lawsuits” so as to create the fund, and 
more particularly in bringing the fund to its present size 
by reason of trebling the recoverable damage period, a just 
and reasonable fee would be 10% of the total counsel fee 
awarg. Whether this amount should come from the share 
apportioned to counsel for the class representatives, from 
the share apportioned to the “Troika” (whose. contributions 
apart from the statute-of-limitations proceedings I do not 
question), or in part from each, is a matter on which I 
express no opinion. 

And further, deponent saith not. 


Sworn to before me this 


. Gay of May, 1972 
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STATE OF NEW YCAK ) 
s $8.3 
COUNTY OF NEW YORK ) 


A. PAUL VICTOR, being duly sworn, deposes and 
says: : 
1. I am a member of the firm, Weil, Gotshei 
& Manges, one of the three firms appointed as lead 
counsel by this Court in Jaly 1969 (the "Troika") in 
einen with all subscriber actions pending 
before this Court for treble damages against the defen- 
dants for ancitrust violations in the accredited central 


station protection service business, including the class 
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actions specifically involved therein. The other firms 
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', to two more such actions (67 Civ.2249and £8. Civ.-147,ED Pa). 


: pursuing their claims against defendants through the 


° 
° < 
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osnetroring the Troika are per, Chapin & Flattau and 
Liebman, Rules, Robinson & Perlman. 

2. My law firm has initiated three individux? 
actions against these same defendants for substantially 
the same violations of ‘the a ci t laws (68 Giv.2669, 

2670 +2671), and has acted as local comet with respect 
WO fb3CA-G]24: 
The plaintiffsin two of those actions have decided to re- 
main in the class and to participate in the allocation 
of the settlement fund (69-Civ. WAED.Pe, ani 68Cin Bi) MY 
law firm also represents, and has filed appearances on 


pehalf of, seven additional members of the class that are 


rei ene meme fi 


filing of "Sworn Statements of Claim" pursuant to & Leged : 
Notice from this Court, dated December 13, 197i; 
-3. This affidavit is submitted as 2 suppiesane’ 


to the affidavits of Alvin M. Stein and Herbert Robinsea, 
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and in support of the relief therein requested. More 
specifically, this affidavit is submitted in support of 
the position that the amount of attorney's fees applied 
for by David Berger, P.A., ‘attorneys for the plaintiffs~ | 
class representatives in these aii: is excessive; that 

. the attorney's fees to bu awarded in connection with tue 
settlement fund should not be in excess of 20% of the 
gross fund; and that the Troika should be awarde? an 
amount equal to at least 25% of the amount of attorney's 


fees actually awarded, as compensation for the work it 
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performed which helped successfully to generate 
| 


the sc 


all of the choi 


Court for 


sently pefore this 


ttlement fund pre 


approval. 
4. Based upon mY own personal knowledge, and 
revicw of itd records and other documents relating t° 
against the defendants ac my office, I 
can state that since the early days of said actions, my 
law firm has meee intimately involved ia the efforts of 

iber and competi 


coordinating the “activities of all subscr 
fs), and of 


ubseriber plaintif 


tor plaintiffs (later just $s 
rogress of che Lawsuits instituted by all 


advancing, the Pp 
such plaintiffs, ine 


Luding, those instituted on behalf of 


ed those of a 


itted the. 


s activities inelud 


nature which penef 
The other 


the class. My law firm' 


substantive and administrative 
progress of ail actions of a similar nature. 


rs of the Troika ¢ er law firms from 


as well as oth 
on pehalf of 


member‘ 
activities 


cime to time) Likewise under 


cook 
1ffs, which substantially 


their own clients oF all plainti- 
s of these lawsuits for 


The work done by 


all plaintifés. 


advanced the progres 


including the clas actioca plaintiffs. 
the Troika (and, from time to time, certein other Law 


* €ixms) redounded to the benefit of the class action 
plaintiffs and contributed to the successful generation 
; of the settlement fund presently before this Court for 
I respectt ‘Lly submit that, without the 


approval. 
& from the Troika’ 


$ activities, the 


assistance resuLtin: 
nm achieved fu 


s action settlement could not have bee 


clas 
ct have 


the cime ‘pected involved, OF» at least could no 
thout 4 considerably greater undertaking | 


been achieved wi 
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‘Flattau and Liebman, Eulau, Robinson & Perlman, to serve | 


by David Berger, P.A. 
: $. Without fully belaboring the many 
activities which involved hundreds of hours of time spence 


by attorney's in my law firm in these cases (considerable 


* detail as to which was set forth in the affidavits of 


Messrs. Stein and Robinson regarding the Troika's con- 


tributions), I will nevertheless set forth below some of | 


. the activities performed by my firmthat redounded to the 
‘benefit of all plaintiffs, including the class action 
plaintiffs. We: 


(a) Assisted tn the drafting, revising, 
preparstion and completion of plaiutiffs' Rule 34 docu-. 
ment request and First Set of Interrogatories, which 
sought te pik aie and complete preliminary additional 
discovery deemed necessary to complement the record and | 
other documents available as a result of the ee 


successful antitrust action against defendants; 


(b) Agreed, along with Parker, Chapin & 


| 
| 


on, and undertake the tremendous responsibilities of, the. 


’ 


Troika, which was to act as lead counsel in chese cases 
on behalé of all subscriber plaintiffs, including the class 


action plaintiffs; 


(c) Participated extensively and substantially 


counsel, printing and filing, of the various briefs pre- ° 


in the researching, drafting, revising, coordination of 


pared by plaintiffs in opposition to 4efcndants' motion 


for partial summary judgment based upon the statute of | 


1195 : : 
4 


Limitations. Unquestionably, all partics to these 
actions considered ¢ the statute of Limitations issue to 
be highly significant regarding the prosecution of thes: 
actions. In that connection, I and other persons in my 
firn, personally participated and expended hundreds of 

hours in performing the above-mentioned tasks. 1 
t the Laboring oar zegareone this key motion 


ate 


pelieve tha 
was perfoxaed by counsel other than counsel for the 


hese actions. 


os. on = aie | 


- class representatives int 


- More particularly, for subscriber piaincle’ts 
work was performed by the troika. Th 


plaintiffs 
the great 


e work 


pulk of the ¥ 
perforued by my ayaa included considerable research 


ing the rolling © of Limitations 


 cegard f the statute 
ynder the Clayton Act; 


opposition bef 


assistance in the revision to 


ore the pistrict | 


. the draft brief in 
research, assistance in the drafting and coordinar.ion 
of the opposition to the certification petition filed by, 
defendants; revision to the araft and coordination with | 
respect to as brief in opposition in the Court of 
opment and coord 


{nation of 


Appeals; plancing, devel 
strategy for purposes of plaintiffs’ oral presentation 
ce in the dvafting 


to the Court of Appeals; assistan 
the brief in oppost 


tion te the 


and coordination of 
petition for Certioreri; attendance at many conferences | 
to finalize and revise the papers involved. while 


David Berget Pp.A. OF its predecessor firm contributed 
in sane respects 6° the preparation of the aforementione: 
papers, its role was certainly not major. In fact, in 
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sone respects, its role was disruptive of the eaentcl 
strategy planned by plaintiffs’ counsel. tic eines 
after careful deliberation and planning, it was agreed 
that only one attorney would argue for plaintiffs in 

the Court of Appeals, Since that attorncy represented 
competitor plaintiffs, it was agreed thot one 
knowledgable ‘representative of the sub... ‘iber plaintiffs 
(Mr. sratt) be at counsel table to ensure that sub- 


seriber plaintiffs interests were properly represented. 


'. gubseriber plaintiffs in ¢t edinated effort. 


Mr. Berger was not authorized to appear on Dé¢ behalf | of 
Mr. Berger nevertheless a a Mypeaees on the 
penientes of the pent and woneishienl his intention to 
—— and argue as well. ee een eee sudden change in plans 
"and lack of coordination resulted in some trying moment of coordination resulted in some <i i la ea moments, 
_am_informed, during “iii, dees bi ited ude aaah time plaintiffs' counsel had 


See 


to provide Mr. Berger with a subject for presentation to 


| 
| 
the Court in order to ensure aintiffs strategy | 

1d not be undermined b ppearance. | 


' As a result of plaintiffs’ success ‘tn defending against 


this motion, the damage éucind was conclusively extended 
backward to at least 1957 instead of four years prior to - 
‘the filing of complaints, as defendants’ sought. The 
success of plaintiffs enabled counsel for the plaintifts - 
class representatives to seek recovery for a period of 
.gome seven yea:s more than might otherwise have bcen 
possible if plaintiffs had failed in their defense 


against this motion. Plaintiffs' success against this 


a a ee 
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motion materially advanced the negotiating position of 
n, the size of 


pavid Berger, P- A., and, in sy opinion, the s1% 


| 


the settlement gund which the canal ied agreed to. 

The principal work done to achieve this success, and 
thereby increase the size of ‘the fund, was performed by 
counsel other than David Berger, P.A.» including more 7 


particularly, the members of the Troika; and ' 


(4). ° As ‘a member of the Troik: . ec gaged in 


continuous coordination activities with cespect to the 
cases of all su ubseriber plaintiffs, including the class : 
action plaintiffs. In this connection, we circulated 
materials, answered telephonic aad Letter coomsnicattons: 
planned overall strategy with the other Troika members, 
and others, attended pre-trial conferences, meetings of 
subscriber plaintiffs’ counsel, etc. 

6. In addition to the above activities per= 

" gormed as a member af the Troika, MY firm also assisted 
from the outset to ensure the more effective and 
efficient prosecution of these cases. Thus, we: 

(a) Assisted in the preparation of papers and 
appeared pefore the Court in aonneetton with defendants' 
ynsuccessful motion to strike che reference in the com= 
Saami ‘of Federated pepartment Stores (67 Civ. 2249) to 
the decisions of the United svates “piserict Court © and 
inet Supreme © Court adverse to defendants under 
the united aearee ancitrust tas on which these private 


_ treble damage actions — pased; 


(b) Attended e session ac which the Judicial 
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discovery and other progress in these cases to the benefi 


, Pencl on Multidistrict Litigation sonsidcred the trans = | 


ference of all of tinse lawsuits to one court for pretrial 


disc. ‘sry purposes; ae : 
(c) Participated at the meeting of plaintiffs' 


'. counsel in Washington, D. C. on August 7, 1968 at which 


coordination among said counsel was discussed and es- 


tablished in accordance with the request of the Judicial 


"panel on Multidistrict Litigation; and 


(d) Participated and helped to organize and 
lead the pre-Troika Steering Committee which then 
coordinated and directed the work of plaintiffs’ counsel, 
particularly insofar as the organization of discovery | 


was concerned. 


7. All of the foregoing was, of course, coupled 


‘ with our examination of materials and documents in the de~ 


pository and elsewhere, the knowledge from which enabled 
us to perform better our function on behalf of the 
Troika. : 

8. The foregoing highlights the nature of the 
activities undertaken by my firm, largely in connection 
with its responsibilities as a member of the Troika. It 
is respectfully submitted that this work, ard the work of 
the Troika in general, greatly assisted in advancing the | 
of all plaintiffs, ineluding class action piaintiffs and 
not just those plaintiffs specifically represented by a 
Troika law firm, Coordination resulted in more effective | 
and efficient discovery, and uniformity in connection with 


substantive legal issues of interest and importance to all 
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guch as the statute! “Lisitations matter. 


fhe ability of all plaintiffs to 


Coordination advances fF 
cases more meaningfully, expeditiously and 


develop their 
le and 


ation was made possib 


effectively. Coordin 


e by the Troika's ¢ efforts. 
it that coordination, 


effectiv 


a, = respectfully subm 


- oh cence and substantive tasks performed by the 


cathy “enable the attorncys for the plaintif 


fs ~ class 


enn to be in the position of negotiating a 
settlement at an earlier stage of the proceedings than 
they other ise could have withe ot exerting considerably 
more jaatetunal time and effort on their own to advance 
‘the cases of class action plaintiffs. Moreover, since 
ere also members | 


the individual subscriber plaintiffs w 
of the classes represented by David Berger: p.A., the 


possibility of these individual plaintiffs not opting | 


t occurred, including two wh 


out (as in fac ich my firm | 


Berger, e.A.'8 


d and supported David 


represents) advance 
Lement fund higher than might | 


ability to negotiate 4 sett 


se been the case. 


have otherwi The work done by the | 
ide 
\ 


would otherwise have been es: | 


quai sxsaniaced in the SUSGeSSS® generat tion of the 


10. it is respectfully submitted that counsel 


fees of 25% of the gross settlement fund would be ine 


and overly & 


enerous in this case. In any 


appropriate 


1110 
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evénteyi view of the ei dontribution made by 


fees are awarded by the Court in this matter. 


the Troika and others to the successful generation of the 
settlement fund, it is respectfully submieted that the 


Troika should be aveardad at least 257% of whatever counsel 


A. PAUL VICTOR 


Sworn to before me this ( e 


8th day of May, 1972. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


68 civ. 4026 


_GITY OF DETROIT, et al. : 
fe . (E.D. Pa, an 68-1178) 


Ye ‘ 


GRINNELL CORPORATION, et al. 


i 
MANHATTAN-WARD, INC; et al. : 68 civ. 4028 
< r ° $ (E.D. Pa. Ey, 68-1489) 
Sg, . : 
| GRINNELL CORPORATION, et al. : 
a: 1225 VINE STREET BUILDING, — : ’ 68 Civ 
TiC., et al., : : (B.D. Pa. tiv. °25-1479) c 
é | 
| : 
GRINNELL CORPORATION, et al. : 
« STATE OF NEY YORK 
COUNTY OF NEW YORK ) SS.: g 
« HERBERT ROBINSON, being duly sworn, ceposes snd says: i 
| 


1. This affidavit is submitted to supplement the 
affidavits of ALVIN M. STEIN and A. PAUL VICTOR and in support 
of the relief therein requested. It is respectfully urged that 


Sacer nt eticianert| th 


the attorneys' fee to be awarded in connection with the settle- 


ment fund be not in excess of 20% of such gross sattlement fund 


and that the "Troika™ receive an award of at least 255 of the 


amount so awarded as counsel fees for the crucial and important 
role which they performed in helping to create the settlemcat 
fund in the size presently before this Court. 


2. I am a senior partner of the law firm of Licbman, 


Bulau, Robinson & Perlman, which is one of the three law firms 
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constituting the "Troika" (lead counsel) designated by this Court 
in Pre-Trial Order No. 1 dated July 2, 1969. 


3. Prior thereto, in 1967 and 1968, my law firm 
initiated six individual actions against’ the same defendants for 
substantially the same violations of the antitrust lews (67 Civ. | 
2259, 2615, 2616 and 3820, and 68 Civ. 2361 and 2509). 

In addition to the participation of my law firn, 
as above described and as described below, in the activities of 
the Troika, my law firm represents some 60 claimants in the 
class. 


&. Prom the commencement of the actions brought on 
behalf of subseribers, my law firm has played a significant role 
in acting on behalf of all subscriber plaintiffs in seeking to 
advance the progress of the actions and bring about the earliest 
and most favorable disposition of the pending actions. Our 
efforts and activities, both before and after the formalization 
of the Troika, included activities of a substantive and admini- 
strative nature which were performed as part of a lead group on 
behalf of all subscriber plaintiffs, including the three above- 
captioned class actions. Necessarily, these activities involved 
constant coordination, study and consultation, which was not re- 
quired in connection with the six individual actions in which my 
firm appeared of record. Thus, much of the time and work expende 
by us was not related to any services necessary for the prosecu- 
tion of the six actions in which we appeared as counsel of record 
Moreover,and most significantly, the activities performed by my 
firm and the other firms constituting the Troika were the primary 
forces in advancing all of the subscriber actions, including the 


class ectiuns, to the point which nade possible the settlement 
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nsel of record in the above-captioned elass actions. 


reached by cou 
-I respectfully submit that if these activities of the Troika had 


not been performed, the class ection settlement would not have 


been reached at the time and in the ‘amount presently before the 


court for approval. There is set forth below, in capsule form,” 


an enumeration of the areas and kinds of activitics performed by 


the. attorneys of my firm as part of the Troika in connection with 


the prosecution ef the subscriber actions and which contributed 


substantially to the class action settlement. 


5. Both prior and subsequent to the action of the 
Judicial Panel on Multidistrict Litigation, my firm played one of 
the more significant roles 4n arranging and promoting the coordi-~ 


nation among plaintiffs' counsel which prought some measure of 


and direction to the activities OL plaintiffs’ counsel. 
ation in the Southern 


order 
In the very preliminary stage of this Litie 
District, the defendants moved pursuant to Rule 12 (f) to strike 


parts of plaintiffs complaints. Tits resulted in numerous and 


diverse presentations by various plaintiffs’ counsel representing 


various and conflicting arguments. A simple cosmetic moticn 


imposed on Judge Cooper an avalanche of papers and a small army 


of attorneys at the argument. The subsequent coordination which 


we helped promote resulted in 4 unified, eonsistent and joint 


n behalf of subscriber plaintiffs, tneluding the above- 


My firm's activities in connec~ 


position 6 
captioned three class actions. 
tion with bringing about this coordination included, among 
other things, the following: 

(2) ‘helped organize and conduct the plain- 


tiffs! counsel meetings and conferences; | 


mw ee 3 ecm 


(44) provided substantial familiarity with 
the background of the proceedings based 
apon our carly completion of 
(a) legal research re scope end effect 
of Judge Wyzanski's findings; 
(m—ear————="#7 '(b)  rosearch re records of procecdings 
: . before Judge Vyzanski on rema:.., in 
Washington, D.c. (1967); 
_(c) examination and analysis of entire 
J record in government case (1967); 
(444) orgatized and conducted the meeting of 
plaintiffs' counsel at the Statler Hotel 
in Washington on August 7, 1968, setting up 
coordination among plaintiffs' counsel in 
accordance with the request of the Judicial 
Panel on Multidistrict Litigation; 
participated in organizing and conducting 
‘the meetings among pleintiffs' counsel which 
resulted in the establishment of the Troixa; 
since Pre-Trial Order No. 1 dated July 2, 
1969, establishing the Troixa, in addition 
to the substantive activities ene 
below, my firm, together with the other 


in considerable activities which were essen- 
tially administrative and procedural in 
connection with the basic objective of pro- 
moting uniform and consistent approach. 

A review of the records of my firm shows that our activities 


above described involved the expenditure of several hundreds 


firms constituting the Troika, has engaged 
Liss 


hours (constituting part of the thousands of hours expended) by 
attorneys of my firm, which includes nyself, Lewis He Dabney, IFes 


Esqe, and various associates. 


6. with the possible exception of the activities with 


respect to the statute of limitations motion more specifically 
‘get forth pelow, the most significent activity in connection with 
the prosecution of these cases by my firm and the Troika was the 
institution and promotion of plaintiffs’ aniform pre-trial dis- 
covery requests. This pertained poth to the P plaintiffs’ uniform 
first set of interrogatories and to the plaintiffs’ unified Rule 
34 application. To accomplish this work, the Troika designated 
a discovery subcommittee on which I and Mr. Dabney of my firm 
played a leading part. Manifestly, the conduct ef discovery 
under the aegis of the Troika, 4n which we eiso played 2 Leading 
role; made possible the trial preparation and the adveace of 
these cases to the posture 4n which the settlement of the above- 
captioned class actions was mas possible. tnis is recognized by 
the disingenuous suggestions in Paragraph 6 of the "petition 

of Counsel for the Class Representatives for Award of counsel 
Fees and costs", where petitioner claims credit for partici- 
pation in plaintiffs’ discovery activities and drafting ths 
motion for the production of documents. In point of fact, the 
jaboring oar in connection with the gal of the Rule 34 
application was carried by BY firm. } ignificantly, we DAA 
prepared the Rule 4s applications very promptly and forwarded 
our applications %° wr. Berger's_t+ | fea on duly 24, 2968, | before 
the class action cases SES = eansferred to New York- A copy of 
my letter 4s attached 4s Exhibit nai! thereafter petitioner 

did, elong with the member's of the Troika, participate in re= 


fining the Rule 34 requests 4nto the deeument eventually 
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served upon the defendants. 


It ts-amatter of intcrest that lir. Berger's firm 
may never have entered this ?‘~!zation but for me. By coinci- 


Rakeeee, THeT- In the course of conversation, I m ec 2 
litigation I had instituted on behalf of several plaintiffs in 
connection with Central Station Protection Services. Shortly 


thereafter, Mr. Newberg wrote to me under date of November Ts 


1967, stating in part: 


"you mentioned that your office 
was involved in representing 
Plaintiffs against the manufacturers 
of burglar alarms who are charged 
with antitrust violations. We 
represent some clients who may have 
elaims arising from purchases of 
burgler alarms and would appreciate 
4t if you would send us a copy of 
the Complaint which you filed in 
that action together with a brief 

lanation as to the status of 
this litigation." 


I responded promptly, complying with his recucst, 
by my letter dated November 9, 1967, wherein I wrote in part: 


"In accordance with your 
request, I am enclosing a copy 
ef the complaint filed in Allied 
Stores Corporation, et al. ¥v. 
Grinnell Corporation, et al. 
We have instituted discovery pro- 
cedures and a conference anong 
plaintiffs' counsel and defendants’ 
counsel is scheduled in the naar 
future. 


Copies of said letters are attached as Exhibits 


7. On or about June 10, 1969, the defendants moved 
for partial summary judgment based upon the statute of limita- 
tions in the three class actions as well as many of the other 


actions. In essence, they sought a determination which would 


ey 
i 


ll nave Limited the pertod whi 
prior to the date 


four years 
1957, @ perio 
principally in ¢ 
set forth in oppos 


plaintiffs, {nelud 


of the plaintiffs 


trict Court 


as develope on 


oo oo cotemn een Oe 


gn on July 10 and 11, 168, rath 
a of 11 years (not 4 years). 
harge of the geveLopnent ef the factual matters 
{tion to that motion on behalf of oll § 
The only effi- 


submitted on pehailf 


on ore 


davit (with ~seeeapanyt 
on thet motion was my affidav 


joined with other members 


1, 1969. In addition, ‘ny firm 
and arguments 


te counsel ef record fo 
was minor. We disagre 
that his firm's activitie 
the court of Appeals were of 
Berger's slight participation 
matter of surprise and distress 


who spent many hours in preparation for that argument. 


ped a unifora presentation and agreed 


us who had develo 
n behalf of the plaintifis 


Leck of any participation 


Barry J. Brett, 


represent any iater 


iin apa gn the class actions. 


| and briefs in opposition to the d 
and in the United States Court of Appeals fo 


second Circuit, 45 well as in opposition to the defendants’ peti- 


tion for certiorari to the Unit 
r the class actions did 
ts suggestion (Peta. €9) | 


single counsel %° present the 


had no advance Knowledge that 
the morning of the argument, 


which was coordinated and spe 
participating counsel had agree 
lees would be best served by @ si 
argument developed by us and 
Esqe> present 


est of the subseribd 


ch the class 
# the filing of the ¢ 


er than back to at least April 13, 


I was the attorney 


ng supporting exhibits) 


Troika and other counsel in preparing the memoranda 


@ with petitioner 
s in eonnection with th 
particularly grest moment. 


before the Court of Appeals was & 


in the develop=acnt of 


ed States Supreme Court. 


argument © 


Mr. Berger int 


arheaded by the Troika. 


having 
at the counsel table to 


ers which might 


atts 


ngle counsel represent 


actions covercd to the | 
omplai ats nere-| 


subseriber ; 


4t sworn to August 


of the 


efendants' motions in this Dis- 


r the 


while 


goin in, their role 


is application to 


Mr « 


to me and to the several counsel 


Those of 


upon @ 


ended to participate, 
notwithstanding his 
the argument 


The actively 


a that the objectives of the appel- 


ing the 


a member of the Troi“, 


assist and 


be requircd. 


’ 


as as hs . 


3) o 


I was present at the argumen. before the Court of Appeals, and it 
4s my opinion that Mr. Berger did not add any meaningful contribu- 
tion to the favorable result reached. Furthermere, virtually all 
of the analyses, research and drafting in connection with the 
brief in opposition to defendants’ petition for certiorari to the 
United States Supreme Court was done by the Troika. My firm spent 


‘several hundreds of hours in connection with the work on the stat- 


ute of limitations problem. ~ 

8. Aside from the general categories of coordination, | 
discovery and statute of limitations activities referred to shove, 
my work and the work of my firm in connection with its Troike | 
responsibilities included: : | 

(1) Legal research re such items as pre-trial — | 
discovery, requests to admit, fraudulent conceal 
ment, interrogatories, ‘sateen, and orima facie 
effect of the government proceeding. f | 

(44) Frequent conferences, telephone calis and 
meetings with plaintiffs' attorneys and, 4s 
required, with defendants! attorneys, during 
1967, 1968, 1969, 1970 and 1971. 

(444) Study of contract data reports, competition 
reports, and other documents secured in Wash- 
ingtoa. 

(4v) Frequent communication with and submission 

of érafts to other members of the Troika and 
analysis of and comments with respect to mate- 
rials submitted by then. 

(v) Concentrated activity in the discovery sub- 
committee of the Troika and, in connection ther< 
with, with othe~ plaintiffs' attorneys, keeping 
them advised (including counsel of record for 


the class actions). 


L179 


ata 


< 


EE 


(vit) 


" (witt) 


It was dY 


1969, that 
dea in part: 


MM Mills 


f parker, 
thus, the Troika, 
gnformel pasis, ¥25 fo 
particip 


pilities bd 
_ dng been {n 


(ix) 


(vi) Research a 
! with the damage § 
substantive a 


yarLons plaintiff 


prior +o 


triol hearings prior 7) 


numbered 2 
dated July 2, 196 
dated Fepruery 5, 1971- 


snis court desi 
®ald gubserid 
gented bY Weil, Go 


Robinson % Perlman, 
dsaison counsel will bé 


which up to that 


ated in the act 
oth pefore and §$ 


this yitigatic 


- gecision ° 


(x) 


o : 


eonferences 40 connection 


¢ the Troika. 
rts at the 


sbcommittee ° 
nd tactical repo 


s' counsel conferences 


pre-trial hearings « 
¢ the court prem 


Attendance at each ° 
pre-trial orders 


through 6, the first one peing 


3; ana the sixth one peins 


pre-Trial order No. i; dated July 2; 


gnated the Troika. such order provi- 


4¢2s will be repre~ 
a; Mangess oy ire 
teins Parkers pin & Flattau, 
ett; and Lieduans Aus 
Herbert Robinsons t 
el. 
chepin & Flattav. 


point had been 


yr of this Court. 
's responsi-~ 


acting on an 


rmolized py orde I had 
re the yroika 


4vities which we 
uch formalization (hnav- 


ubsequent to s 


n since 1967) - 


connection with the 


dated september 


19, 1969s gn Damon ALAte corp. e& te" 


r2on_e ale, perm 


pmericaa pistrict Teles, 
one 24 comm 


taining to the amendment of § 


plaints dealing with AFANY- 


work preliminary to the Lett 
py Barry gz. Brett to this 


@ disposition vy 


Work performed in 
¢ Judge Metzner 


er dated ° 


July 2'ts 1969, 


court» advising of th 


4720 
Qa 


gone aomemaen aoe * *- 


agreement of counsel with respect to motions 
filed June 9, 1969, except with respect to — 
matters pertaining to AFANY. 
(xi) Motions made August 20, 1970, and 
stipulation and order: substituting "AFA 
protective Systems, Inc. in place of Auto- 
matic Fire Alarm Co. of Delaware and Auto- 
matic Fire Alarm Co." and pertaining to the 
ponseitdasten and merger of those companies 
"and the decision of Judge Metzner thereon. 
(xii) Repeated circularization of drafts, 
and revisions of drafts, of letters and 
other documents pertaining to all plain- 
tiffs' cases. 
(xiit) Preparation for conferences and meet- 
ings with Judge Metzner. 
(xiv) Participation in the drafting and 
dispatching of v: sicus follow-up letters 
(and data on which they were based) to 
defendants pertaining to tha production of 
documents under Rule 34 and the deliver 
thereof to Morgan Manhattan Storage Vare- 
house for study by all plaintiffs, first 
at 205 Pearl Street and then at 76 Varick 
Street. 
Participation in the drafting and 
dispatching of various follow-up letters | 
‘(and data on which they were based) to 


the defendants to comply with the snswers 


@ i 
| required by the uniform irterrogatorics 

served under Rule 33. 
(xvi) Formulation of proposals to the Court 
for detailed scheduling 


all pre-trial matters. 


and completion of 


a completc listing of the 


by my firm and the other 


a partial 


neem Om 


meron oo oho hd 
9. The foregoing 15 not 
n care of 


ous itens which were take 
¢ the Troika, but rathe 
cative of the tremendous 
in 1968, in 1969, in 1979; 
1 on December 13, 


numer 
members © ris a4ntended to be 


Listing indi 


activity on our part from 
and up to the issuance 


the year 1967; 
1971. Such work 


ef Settlement Order No. 
ours by me person- 


several thousand bh 
"(graduate of Harvard Law 


oy Nathaniel 


4nvolved the expenditure of 
ally end Lewis M. Dabney, JT-> Esq. 
School, class of 1924), and since June 6, 1972, 
(columbia Law School, Class of 1937, who had 

chief of the Litigation ang | 
w York 


Fensterstock, Esq. 
after 24 years of service es 
orney © 
ounsel to DY firn), 2 


retired 
f the Port of He 


on Division and Senior Att 
.ce that time isc 


Condemnati 
nd 


Authority, and who 3° 


also by certain associates. 
of the Listing 


i : Although 4t may be repetitive 
4 4{neluded above; 4¢ is important to point out that the Troika 
made it possible to have coordinated uniform interrogatories, 
coordinated 


coordinated uniform production of documents, 


ities with the defendants’ 
coordinated uniform memoranda end priefs, and 


activity, which is reelly what placed all this 
fons) in the state in 


attorneys, coordinated uniforn 


activ 
research, 


coordinated 
luding the three class act 


Litigation (inc 
which it became pos 


sible for David A. Berger, P.A. t9 negotiate 


the settiencnt. 


= 


_—— << —i‘ ‘i; 


10. The settlensnt, by its express language, was 
applicable to many classes of plaintiffs, including all of the 
dndividual subscriber plaintiffs who were represented by counssl 
other than the firm of David A. Berger, P.A. The language of 
the settlement agreement expressly covers all of the approxi- 
mately 59.subscriber actions, whercas Mr. Berger's firm vas 
counsel of record in only three of such actions. I em informed, 
and verily belicve, that some subscribers which brought private 
actions did not “opt out" of the classes.When the settienent fund 
was negotiated, the classes described included oll 59 who had 
brought private actions and on whose behalf the Troika had acted, 
including the class action plaintiffs. ‘Therefore, it was possibl 
for the attorney of record in the three class actions to urge 


. 
-* 


upon the defendants a much larger settlement fund because, the 
settlement agreement thus covered the other (approximately) 56 
actions. Neither he nor the defendants could possibly have 
known, at the time the settlement amount of $10,000,000.00 was 
agreed agen; which of these other 56 plaintiffs would elect to 
"opt in” and which would elect to "opt out”. Obviously, if the 
scope of the classes provided for in the settlement had not 
covered these 56 other actions, which had been aided by the 
Troika and some of which have "opted into” the class, the amount 
the defendants would have been willing to pay into such settle- 
ment fund would presumably have been less. : Thus, for this 
reason also, the coordination resulting from the activities of 
the Troika enabled the amount of the settlement fund to be 
accordingly increased, In other words, the work done by the 


Set pe eran Ce etc 
Troika furnished a platform from which Mr. Berger's firm was 
nn, 


~ ear aeeeee eee 
able to proceed to negotiate a-settlement and (2) to effect 


A settlement in its undoubtedly increased amount, 1.e., $10,000,09° 
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11. IT om 4nrormed, 


plaints ut 
4926, 68 CL 
first two pages 


ve 4027; and 68 Civ. 
and the Last tw 


and verily pelicve, that the com-~ 
qlized in the above-c2 


ss actions (68 Civ. 


ptioned cla 
ef the 


44728) (with the exception 


© pages beginning at approximately 


page 21) are xerox copies of the coxpl 
rporetion, ct el., insti 


tuted July 8, 1968, J 


ticas on July 10 and 11, 1968. 


xerox 
for the top p2ces and the las 
complaint 
Fensterstock, Esq 


the Port Author 


are picture copies; 
short lines where ther 

12. Whatever work 
P.Ae was as one of many atto 
involved in these violations 
be equitad 
to Devid Bergers 


make it possible. T° state 


settlement fund was not due 
recerd in the class 2 
efforts of the Troika. 


excess of those that could 
reco 
the settlement 


ed inco 


" sions at various 
compensation Ww 


undertaking the laboring 


copies of the peses of the Port Authority ¢ 
% two or three pages of 
- the prayer for relief. 
. (counsel to TY £ 
4ty in June 1971) + 
such complaints with the Port 

with short pages where 


e are short lines, etc. 


le to give the entire at 


P.A., Where, a5 here, 


etions, but 2lso, 
The hours spent by th 


rd in the class actions. 

fund and should 

nnection therewith. 
From the ineeption of 


conferences of plaintiffs 


hich would | 


aint in 68 Civ. 2766, The | 


Port ot New York Authority Vv: Grinnell Corp : 
institution of the olass ac 


ust prior to the 


hovs that they are 
omplaint, exceps 


each such 


Comparison S 


This is confirmed by Nathanic? 


etirement from 
h of 


4rm since his ~ 
Indeed, comparison of eac 
_Authors.ty complaint shows that ‘ein! 
there aré short enn 


irm of Davida anneal 
o 89 Litigation’ 
It would —s 


ettlement | 


was done by the f 
rneys in. the some 60 t 
of the antitrust Laws. 


torneys' fee in this s 


the Troika did so much to 


it dicferently, the creation of this | 


fforts of counsel of 


only to the @ 
to the 


in large measure, 
e Troika are fer in 


possibly have been spent vy counsel of | 


The Troika truly hel 


share in any attorneys' feces grant 


ped to create | 


the Troika there were discus 


' gounsel concerning ti: 


paid to the Troika for i 


oY 
plaintiffs. I weeal 


oar on pehalft of all 
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ts services 3 ah 
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aie wil Sp eptnd Shae tal tex Sa | . 


| Spratt ee rect 
Sperres-se-s- 
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=) —  .@ 
that a representative from br. Berger's firm was prescat at a 
number of these mectings. ~ ‘2 present agreed, expressly in 
geome cases, tacitly in others, that the Troika should receive 
special compensation, which was recognized in the discussions 
in a pre-trial conference before Judge Metzner on December 3, 196% 
While various proposals were advanced and discussed with respect 
to the appropriate compensation to be paid to the Troika, no pre- 
cise formula was ever reached. However, all participants recog- 


nized that such compensation would be equitable, 


13. There is no question about the abilities and 
standing of the three law firms constituting the Troika: 
Weil, Cotshal & Manges; 
Liebman, Eulau, Robinson & Perlman; and 


Parker, Coapin & Flatteu. 


14. To the extent that the results achieved were 
favorable to the interests of the class members, they were ina 


large part made possible by the Troika. 


15. Tue enforcement of the antitrust laws in this 
case was due largely to the contributions of the Troika and was 
not due solely to the efforts of counsel of record for the class 
actions, for the reasons indicated above and in the accompanying 


affidavits. | 


16. Had it not been for the successful efforts cf the 
Troika in defeating the defendants' attempt to limit the scope 
of the damage claims via their motion for partial summary judg- 
ment on the basis of the statute of limitations - hag Lt not 
been for the Troika's.efforts in formulating appropriate denands 
for production of documents and interrogatories - had Lt not 


been for the Troika taking all the other pre-trial steps which it 


Lt25 


oe a time em 60 ot copes ease 


did, the class action attorneys would not have reached the scttic~ 


ment when they did, in the amount they did, and wiv. the lesser 


. 


and minimal work effort 4nvolved on their part. 


17. Toa large extent, counsel of record for the class 
actions has relied on the efforts of lead and liaison counsel. 
The groika carried the. laboring oar in advancing the cases to the 


an owas S 


state where it was possible to reach a settlement in the class 


firm herein, I submit thet appropriats recognition thereof may b2 


made in the allocation of counsel fees. 


18, I respectfully submit that this Court should take 


all these facts and circumstances into account in deciding the 


attorneys' fee to be awarded and to conclude that ea maximun of 


20% of the gross settlement fund of $10,000, 000 would be an ade~ 


* quate ‘attorneys’ fec and that the Troika receive @n award of at 


Least 25% of whatever enount 4s awarded as counsel fees. 


pet oe 


Sworn “to before me this 
fi/aey of May, ae 


lind; i} Mie (ied a 


ovary: ¢ 


ALAN FAUL aANSELE 
Notary Pulls. Stzte of Kew Yorn 
Ro. “41002165 \ 

Qualified in Queens Course 
Commission Excis Expires bare 30, 2 MST 


actions. while we acknowledge the contribution made by Mr. Berger - 
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flerbert 5B. Newoerg, Esq. 

Messvs. Cohen, Shopiro, Berger, Pelt 
Pniladelraia Saving Fuad ere 
phailsedolshia, P2. 19107 


> 
ee 


Re: Allic2 Stores Covporation, et al 
Ve Grinnell Corporation, et eal 


ve 


Pear Esrb: 


Enciosed = find eopies of ou Rule 

- WY motion and of sscoxles wader Fale 
33 in = Allte4 Stores ¢230. Tasy are sudstan~ 
¢ialio gimiie= te tasse tz have sazrvad 4s 9 ef 
tae other cases in which te represent plaintiffs 
out of a total. of sis: stpssates pisintiszs grscp= 
as). . : 

ZL hovs that those will p 

d 


Jum any cront let me knoy of any 
the Philcdelpaia litigctioan. 


ve he 
2195. 
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ROROLD GACENEERG he LAGE MONTAGUE, J 
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CABLE ADORESS 
“ GOS4ac 


November 7, 1967 


Herbert Robinson, Esquire 
Liebman, Eulau, Robinson & Perlman 
32 E. 57th Street 

New York, New York - 


co 
o 


o 
e 


Re: Burglar Alarms Antitrust 
Dear Mr. Robinson: i 


I enjoyed meeting and talking with you during the 
recent 150th Anniversary of Harvard Law School. I found 
that entire weekend restful and trust that you found it 
likewise. ; 


P You mentioned that your office was involved in 
. representing plaintiffs egainst the manufacturers of 

burglar alarms who are charged with antitrust violations. 

We represent some clients who may have claims arising 

from purchases of burglar alarms and would appreciate ic 

if you would send us a copy of the Complaint which you filed 
in that action together with a brief explanation as to the 
status of this litigation. : . 


With best wishes, 


Sincerely, 


a Stobat Bel 
Herbert B. Newberg 


ee 
| Exvaigit 
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z . 

ve ®. 
. * rd . 
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“6 5 oh: pe Bender, _ ‘ Sane 
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"November 9, 1967 ' 


Hei rbert B. Now Sz. D5 
Cohen, Shanirs, Esrger, Polisher and Cohen 
Pailedels sia €oving lund Enliging 
Philedely hia, Permusylveniea 13107 
Dear Ur. Newoers:  - : a 


wet 


s Tnenks for your letter of Novas to have been 


keepins in mind ovr promise to cornunient 
so I &: Gled that you pressad the button 


: in accordance With vaur Socuact 
copy of the ccroplaint fled in Allied Stor: 
al. ¥. Grimroll Cornoratica; eb al. Veh 
covery prseecures ond « conFerance anenc ¢ 


and d2fenaensst counsel is cen eduled tn the nes: 


owe Geol om = ote 


issue hes not been jotned and us Graased the 


Geet ote 


thelr fourth or anete excension of tine to ansiver. 


Let re now wha 


that you will sce rit %9 cell 5 2 waen you 


* 


He weyers Robinss: 


Tor "Tesi, LUE, HOSES PRR 


Telos Swy 
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UNIT | eTaTES NICTRICT CCUNT 


‘SQUTHERN DISTRICT OF NLW Yorn 


CITY OF DETAOTY, et al., 68 crv. 4026 E 
: (E.D. PA, CIV. 68-1475 
Ve : 


GRINSELL ssa jabra et al. 


e 


WAGHATTANSUARD, INC., ct ale, 


3 


68 ctv, 4928 ‘“ 
(B.D. PA. CI¥, 63-1289) 
Ve 


GRINNILL CORPORATION, et al. 


- 92 ©© 0 S® ce 


Ne STRESS! BUILDING, 68 cry. 4027 


(E.D. one CIV. 


Ve 


60 00 60,00 68 00 


RIWAILL CORPORATION, 


a ie OL stsek YOU 


ULTY OF BET YOR 


M. WADE KINSEY, being duly ssorn, depsses and say 


1. This affidavit is cubnaitted t> confira to this 
Court that the "Proika", which was officially designated by this 
Court in Pre-Triel Order Mo. 1, dated July 2, 1969, wherein it 
was provided: | 


"A11 subseriber precne affs will te renre- 
sented by Well, Gotshal  itanges, by fra 
Me MiLIstein; hey, Carn his. c: victtcu, 
ey) Sivurer ig: cue os wai aero eres 
Rovins sa ts -F 

OS) Less jcounscl. 

be Parker, Cacpin oc iris. 


as .diltesnsiy irorvoracd its, resnean heuriowt 


. 
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1969 through 1971, orgenizinc, coordinatinz ond pursuing the 
‘ cubstantive end adainictrative pre-trial msasures reauired to 
porforma their functions in behalf of all subseriber pluiniiffs, 


including the three captioned class actions. 


x 


° : 2. _ i an personally PYosmlizer vith the facts: Lavolved 


in these actions because tho lsw firn Uith which I an iain 
Gould & ULLIte, Esqoey is counsel of record in an individual 


action which it instituted in 1967 in the Southern District of 


New York in behalf of one of the subceriher plaintiffs, &sroeic- 


ted Dry Coods Corporation (Associnted Dey Gosds Cornoration. ct: “eh. 
v. Grinnell) Corporsticn, ot ol., 67 Cir. 26¢ 5). I have thus been 

ascociated with the activities of the coordination by pleftavirgs' 
counsel both before the fermalinins of the Tr a 4 1069 and. 


ae 


ginee that tins. 


3. Without any dovdt, auch Grolice activities sinich 


I have witnessed porsonally by attencanee at mectings, conter~ 


> 


. 


ences, telcnhone calis, reecivins and dispatching corresnandence 


ete., has substantially eiced all of the come GO plaintirr suo- 


scrlber actions, including the above-cantioned threa class ac- 


tions. 


4. «Were it not for the custained and cuecessful 
efforts of the Troiia in defeating the defendants’ mosion for 


SreLas suminiy judgaent on the besic of the statute of linite- 


tions, end the Traiia's sustained efforts in formulating ond 
epcarheading the dewusnds for uniiled production of dseusents and 
interronatorics, snd the nusereus other pre-trial steps which 

& successfully orosrassed, tha ctatus of the essus would vot 


have reached the state tn whieh they were, thoreby permittins 
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the class ection record ustorneys to xré 


4 


€ 

o 
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& 


the settlexent point 
when they ¢ld and 4n the ‘cmount they data. 


ake / 


Vere it not for the 
Troike, the class estion récord ettornoys would h 


evs ave been ree 
quircd to perform a ruch Greater wnount e? work 


4a he 


has thus benefited fren thelr rolience on the efforts of the 


lead and liaison counsel =~ the Troita'= aside fron whatever von 


5. Since counsel of reeord for the eles a | 
a | 


tribution counsel of record for the elass actions 


may have a | 
4% is submitted that Proper recogniticn ef the werk of the Wroit 


Led 


n helping to prosress the Cases ‘to 


i 
G 
+] 


= as an 


the state where a ecttélen 


could &2 nesotiated in the Sn0uns currently before the Court, 


should te made by allcosation fron the settlezent fund of part o 


the counsel feos to the Tretia, 


De Foals 
| —_ 


it 
3 


GUS Esse 


Sworn to boforsa ma tht 


be. 


Paes Way of f£pril, 1572. 
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UNITED STATES DISTRICT COURT 
SOUTUERN DISTRICT OF NEW YORK 
CITY OP DETROIT, et al. 
_ 68 Civ.. 4026 
ve . (B.D. Pa. Civ. a Sondre 
GRINMELL CORFORATICN, et al. aa ioe 
*MANHATTAH-YARD, INC., et al. 
. i if we * 63 Civ. hoe 8 
Ve : eee (E. D.. Pa. nae 68-1429) 
GRIIMMELL CORPORATICH, et al. 
1225 VINE STRECT BUILDING, 


Tic., et al. 
68° Civ. 4027 
Ve " + (B.D. Pea. Civ. 68-1479) 


GRIUNELL CORPORATION, et al. 


AFFIDAVIT 


ef) teens aed ss . 
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| STATE CF NEW YORK ) 
: SS. 


COUNTY CF Il=W¥ YORK) 


| 

| ALVIN M. STSIN, teing duly sucrn, deroses and s2 
| *1L. ZI ama member of the firm of Parker, Chspin 

| and Flattau, which since June of 1969 has served es léason 
counsel tdth respect to cll acticns pending before this Coz: 
for treble cemages brought by subscribers to the. central 
station protection services provided by certain of the 
defendants. My firm, along with the firms of Lictman, Euls: 
Robinson & Perlusn and Weil, Gotshal & Manges, hav: formed 
the "Troike” which has acted as lead counsel on behalf of 2: 
ef these subscriter actions.* These last-mer tioned actions 
are brought under the antitrust laws of the United States a: 
charge inter alia that the Gefendants menopolised the provi 
ing of accredited central, station protectiva servicas in th: 
*he gEvoinsreass CG 2iason counsel : Yall she 


Beribes piste ie ss: ¢ Sale GS Waves 2 USeei pea. 
Gror Ne. 1 of Jude desed Jule 2, 193). 


| 
| 
Zz 


on 


ee: 


The ections were vascd 4n whole oF 4n port or.) 


united states. 
grinnell corp. in which 


an action entitled united states ¥- 
reported decisions were entered by the ynited states pistric’ | 


court for the pistrict ef Rnode 
Role 1964), and the United state 


Island, 236 F. SUPP- alu, (D. 
3 Supreme court, 364 U.S. 56° 


a decree wos entered in the District 


A gubsequen’s unreperte 
who actions on whose penali 


of Rnode Island. Included within 


acted are the ebove-captioned 
gently vefore the court. TRE. 


cless actions, she 


we have 


settlement of which 4s pre 
qdavit is submitted in support of an applicat nm t< 
apove-captioned class 


yathin aff 


award (1) total counsel fees 4n the 


actions, in & sua which cos not exceed 204 of tne gross 


red bY tnis court and (14) t= qroLxa an 
witimetely 


not less than 25% of the amount 
the grevenen of 


settiement appro 


amount ynich is 
counsel fees nerein. Tt is 


nis application, tet as nere appropriate *° qinit the 


awerded &s total 


3 2 PP ] ) a oe 


totel counsel fees ayworded and apportion then in the Light o: 


wey 


the facts more particularly shown pelow and in the ower 


affidavits and menorenda submitted in 
peyona cavil thet: 


support of this eappii- 


cation since it 18 clear 

(a) The activities of she Troika have conferred 
substenticl benefits upon the class end mace possible tne 
settlencnt reacned in the enount presently pefore tne court; 


(o) co ssel of record for th? elass actions 


‘ (nereafter referred %0 as npetitioner”) has been anle +9 


Limit their activities in the prosecution of the aceLons ans 


arma: 


rely vpom the TroL; 
(c) Tne asiigence ana initiative wnien spurred 45° 


ete 


ss not attribute>= 


fe] 


privete enzorcexent of the antitrust Laws 


' cae | 
to Petitioner pus rather to tne ProlLk=; 
a (a) Poairness end equlsy ado not justify dcprivins 


42,500,009 or of aunrdsis the 


| the menbess oF the class* oF 


r firms in the Treisc ranrecen: 


en OS. 
Te ooh? 


| My baa Sina coc) St : 
clainiwnts wnich nave filed proors or clot in the peorera 
134. 
a 


bell 


' 
a 
paren 


ma Ee Ez 


Gg ans ; : 
as Uehsihe ce ADS ativan alba eo nipaneih-anet bse beuacss 


Sienemaitmrenk: Aang ie alah ate Saar saath | vance oie eater aon 
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services provided by the defendants ADT, Holmes Electric 


| either thetr comencenent in that Court or the action of the 


ooo 
*Certalu cases noe transverred were allowed to procsed in 


oo -. @ 
entire sum determined +e be an appropriate er Sce to 
attorncys whose ectivities were not = mest iasnusiainnen ok d 
ereating the fund. 

2. The above-captioned c] actions are but the 
of the approximately 65 ections brought on tehaiz of con- | 
panics which subscribed to the central station protection | 
Protective Services and Awtomatz ac Fire Alarm. By order ty 
October 2, 1963, the Judicial Pencl on Multidistrict litica-: 
tion ordered that all but tio casas brought egeinst shese | 
defendants end tke Grinnell Corporation which were pending < i 
various District Courts were to be assigned to the Hon sedle 
Judge Charles HM. Metzner of the Southern District of le Yor 
pursusnt to 28 U.S.C. §1u07.* In addition to the cases | 
brought by subseribers, there were transferred so this Court 
certain additional actions brought by competitors of the 
above defendants, The approximately 80 ections which sere 
pending in the Southern District of New York as @ resuit cf 


Judicial Panel on Multidistrics Litigeticn were all assisnec 
to Judge Metcner for all prvicaks preceedings and, pursuant 
to Rule 2 of the General Rules of this Court, for all pro- 
ceedings with respect to the actions commenced in the South- 


ern District of New York. 


ACKCROUID OF THE TROINA ArT REQUESTS FOR COMeErsactre: 


3. It was apparent from the eutsst of these pro- 
ceedings in 1958 fast the multipit Leity of counsel ant cone 
plexitics of these esses would present edninistrativs and 
sudstontive problems. Sintlarl: from the outset, severnl 
counscl have been the principsl ssoving forces in Sechkir.s +o 


the Eastern Lictvict of Pennsylvania beeuuse of “445 
advanesd stat2 of prosecution. 
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ye 


on benoit of the subseribers ond 


advance the ‘eases prougns 
cribers 25 


to bring about & favoradic result for the suds 


Your aeponent and other attorneys of TY 


early &S possible. 
significens force in F 
made on venslf of the gubseriber actions. 


firm nave been a& ronoting whatever 


progress has been 
In early 1968, =¥ firn 
briefs and orel argunent to 


opposing she defendants! motion purs 
As will be epparent fron 


early st2c* 
the affidevits o* paul victor sub- 


wnsel who presented 


sfully 


yas mong the ¢O 
Juage Cooper in succes 
vant to Rule 12(£) av & 


camara Sa ae Bae 25 


an these procecdings ‘ 


Herbert Robinson and A. 


¢ this application » whe other firms con- 


were &iso playing significan’ roles on 


me 
Wit 


mitted in support © 


stituting the Troika 


pen2if of the guoseribers at this point in the actions. 


a stey of procecdings wes entered in these actions bY orde> 
played 2 signiticen’ role 


+ of tne stay sO 2S to minimze the 


of chict Judge Sugeraan » ny fira 


in Limiting the effec 


gsarzly coused in the progress of the 


del2y waien it nece 
actions. ‘An ettorney of your deponent's firm wes dosignet? 
ear before the 


at a meeting of picintitfs' counsel *° PP 
1 . . 

) guddiciel Panel on yultidistrict pisigetion to ve the single 
i spokesmen for the subseriocr pleintitts requestec oy t™ 


: Panel. 

| h, gubsequen® +o the assigimn’ of these eases * 
Judge Netenes, a pretrial conference 2s celled by the Cou 
pala! anticipation thereof, the cours 


snatec lead or 1ieson counsel 
facilitate tus 


for June 17; 1969. 


directs¢ that there pe dest 


the two groups of plointifzs anvol ed +o 


| advancencns of these case5- i (trenserip> of nearins © 


States V- Grinnell ¢c* al. dated Jus 17, 1969, Pac 83 


sapgee ms aanenegunentne en aepedaneney 


Atéaened nercto as Exnibit 1 are pages 6-9 of that trars- 


is! 
© 
i?) 
«t 


se ate 
fae & 


tho Court Was advised the 


- Co a on 
aintiff[s, 4% ty. 


; \ exapt) on thes date, 
S gubsersber P 


\' 
I anong counsel for tne veriou 


| 


" 


Sie acres ooaee Os 
a 


ings 


been determined that lesd coursel would consist of your 
deponent's firm, Farker, Chapin and Plattau, and the firms 
of Licbman, Eulau, Robinson & Pesan and Weil, Cotshal and 
Manges. (Trenscript, paces 6-9) Your depenent's firm was 
thereafter designated to serve ac the single fira among the 
| Troika through which the Court or cthers could Giiect com- | 
munications to all plaintiffs' counsel. Included among the | 
“‘gettons cn whose behalf the Troika was serving were the 
within class actions, hese" roles were memoriclized in 
Pretrial Order No. 1 dated July 2, 1959, paragraph i, | 
5. Even prior to the formalization of the appoint- 
ment, it had become apparent that the three firms which wots 
constitute the Troika would carry the laboring car in PNG 
cuting the actions. The order of July 2, 1959 served to 
formally add substantial administrative responsibilities to 
the substantive activities already thrust upon us. The 
Troika quickly recognized the dimensions and nature of the 
task and have from the outset advisec all sudseribers! 
| counsel that we belicve it appropriate that we be compensate? 
by subscriber plaintiffs or their counsel for our activities 
| on behalf of the entire grow. Your deponent verily believe: 
that counscl of record for the within class actions were 
present on various occasicns when these requests were put 
forwari and at least tacitly, if not more affirmatively, 
consented to our request. Various proposais <h respect to 
computing end determining the eppropricte compensation sere 
reviewed and discussed but no precise formula was determined | 
or agreemcnt reached. Indeed the minutes of a pretrial cone 
ference of December 3, 1969 in Allied Stores, et al. Vv. 
Grinncll demonstrate that compensaticn for lead end liasen 
counsel wes contemplated by the Court and ceunsel Pryor iss 
outset of these procecdings. (Tr., pp. 5-12) ) 
re al 
. 25- 


; 6. ‘There is set forth below o partial sumary of 


the arcas in which the work of the Troika was particule "y 


significant 4n genercting the fund presently before the 


Court for approvel. With respect to the initiation and 


prosecution of the discovery application ywnich »ere the most 


significant factors in the progress of these cascs, 4% Ww 


ad oe | | the Troika that ws responsible. Similarly, the Troika 
a a | played the most significan* role on behelf of subscribers in 
pase 


opposing the defendants! motien for summery judgnont 


on the statute of limitations. In these end other respects 


the Troiks wes far more responsible for the resuit reacned 


then wes Petitioner. 
DISCOVERY 


| 7. The service of detailed interregetorics and 
| requests for the production of documents has resulted in tne 
| 


aveilability +0 the subscriber plaintifls of much of the 


material necessary for the trial preparation which advences 


these cases to the point at which the agreement for setvic- 


ment of the class actions Was reached. As is set forth in 


greater detail below, ths Troika was primarily responsivle 


. for the development preperation review and compliance with 
3 ? s 


the subscriver pleintifis' discovery. Indeed, 


subsequent to 


the service of our discevery requests, mY firn has been 
4nstruzental in bringing about such compliance with our 


requests aS hes becn received by repeated requests to onpos- 


ing counsel and several applicetions to the Court. A review 


of the records of ny firn reveals that we commenced work on 


the preparaticn of interrogatorics in November of 1968. 


months, well over 100 nours were SPpens 


by attorneys in my office in connecticn with tse preparation 
of the antorroczsorics sexyved on behalf of cit subseriver 
Ow use 


| plaintiffs on the defendants. The 4nterrogatorics &S pala sd! 


mee 


| 
During tne following 
| 
| 


| 


| 


| 


} 
é 


*4ied were completed and served by my office after: cing 
signed by your deponent on behalf of all sueseriber actions. 
Our activities in connection with the daterroge Vorics 
included investigations of law; preparation of various draft: 
of interrogatories; circulating various drafts; .ceeiving 
comments from numerous persons; coordination, and discussion 
of all of these coments; orgenization and conduct of meet~- 
ings to revert approaches to discovery; preparation for end. 
attendance at meetings with defendants’ counsel to review 

and revise outstanding discovery pursusnt to direction of 

the Court end Rule 9 of the General Rules of this Court; 
circulation and reviews of mses; written and orel appli-. 


cations to the Court to conpel compliance and numerous 


related activities. These efforts involved extensive rela<vec 


administrative activity and the advancement of substantial 
sums for dupliccting, postage and other related expenses. 

In addition, through this period many additional hours were 
expended performing similar functions with respect to the 
preparation of a request for a production of documents pur- 
suant $o Rule 34. These discovery epplications were served 
4n all actions brought by subscribers (except the United 
States of America), including the class actions, and resultc<’ 
directly in the evailavility to the plaintiffs of the facts : 
and docuzentary evidence which hes made pessible considers’: 
trial preparation of these cases and the progress of the 
actions which facilitated the settlement of the class neticn: 
In addition, your dcponent's firm spent epproxinately if Gen 
hours in successfully oppesing on behalf of ell subscribers, 
4ncluding the class actions, an aprlication proucht Sy she 
defendant Automatic Fire Alevm with respect to our discever 
requests, In connection with that application, wwe widsstoo.: 
investization of law with respect to the discov 


tion, collection and review of ‘docuzentary materials 
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aed | 
discussion and tntegration of commsnts received. 


coat in epposition to tk 


eventucily cusmitted to the 
motion; preparation of affidavits and le 


eirculstion of proposed submissions on the applicatsons and 


gad menoranda; 


In fact, 


\ and contrary to prragraphs G.8 of tne petition 4, Suppor’ of 
ercinofter , 


Fees sworn to #5 poth dey of Apri: 1972 (h 


| : 
referreé to %5 the Petition) s tne discovery applica*sion S : 


| servec was not & joint eying By eubserabers end competitors i 


‘ 
put was eorved solely on gshalf of evbserivers.* Accoraingly 
en fell ca the Troi \ nen yould &PPpoc> 


4iters! 


on even neavier purd 


from the petition since we were not aided by compe 


lead counsel at shis point in the proceedincs- 


sure OF LOVITATLOUS 


2 mw 


8, In the summer of 1969, the defendants moved for) 


parcial suemery judgment based upon the statute of linits- 


As is recognize? 


| STAT 
\ 
tions in many of tne gubceriser actions. 


by petitioner in pevegraph g of the Petition, the determina 


tion on this application wes eriticel to the class acon’. 


The fevor=able result sonsiaeracly proaicned tne applicable 


period for waich damages could be secured by Seslee® 


| 
| class. Head we not prevaiicd, recovery in the class actions 
I could have peen Tinited to tne four yoors remediately Prem 


ceeding tne filins of she complaints in July © 


than at Least on eleven year period veginnins in 1957. In 


of 


et of 1969, yor depenent's firm was one 


thosc principslly 4avolved 
‘save activety involved in preporins 


‘ 


to the moticn waieh were eventuslly 5 ouicte 
the plaintisrs. In that connection, oor ectivits it 


the attenconce at preolimin=: 


eo 

TAG Tose Cie Wess we vOr des filed ner 

your esponens os & memzer ot ane firm of fSt.- 
Plateau on yehrLe of all suss 


w 
ori 
States of Amcraca. 1140 
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sers excepe the 
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scene en 
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motion; investigations of law.and reviews of various authori. 
tics; participation in the preparation of drafts of the 
effidavit in opposition submitted on behalf of the pleintif?: 
circulation of various’ documents and receipt ane analysis cf 
cornments: nwuserous reviews of dretts and pertici,ations in 
numerous cenferences revising end refining the drafts which 
resulted in the brief submitted to the District Court on the 
application. ‘The end product in the District Court ts the- 
result of drafts and decuments prepared by numerous counsel 
which were finally pulled together into a working draft whict 
formed the basis of our menorar wi. 

9. Subsequent to the. favorable determination in. 
the District Court, your deponent's firm principally prepare: 
the order end submission in support thereof presented to the 


District Court in cennection trith the éctermination. The 


em re | Me CUE 6 ET SPEED ES SOUT Sh se ert 


Petition in paragraph $(c) incorrectly states that the Cours 
"sua sponte, certified for appeal...its interlocutcry order 

denying summary judgment.” In fact, the cuestion of cortifi- 
¢ 


cation was ergued by both sides and extensively discussed 


among all counsel who were directly involved in the substan- 


basicelly prepered end sent ty my firm. attached hereto as 
Exhibits 2 and 3 respectively are the submissions in supper 


oF 


of end in opposition to certifieation. Here again, Feti- 
tioner's participation was not significant in contrast to 


the role of the Troika. In cemicetion with cprosing certift- 
y 


— 


cation, my firm engeges investigations of law and drafting 
efforts as well as various conferences and cireulating docu- 
ments. ‘ 

- 10. In successfully cvposing the appeal of the 
defendants to ths Cours ef Appeals, your deponent's firavend 


. 


the TroiiIm again played the lead role dn the preparation o- 
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Sa 
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memorandum end 


the appelices' (inclusing the Class Actions) 


oral argument. Tt is particularly significant in this 


o note that Petitioner disengenuously asserts he 
on behalf of the 


regard % 
Morgued the cacc in the Court of Appeals 


thrcs above-cepsioned eless actions and for othe-s.", woile 


necting tnt tone counsel for certsin competitor piaintitts 


also presented oral argument." (petition, paragraph g(c)) 


In fact, the vor Lous counsel . (not including Petitiones) wie 


spent long hours in preparing the presentation on behalf of | 
the plaintiffs had spen® considercole tizc aiseussins the 


most effective manner of presenting our oral argument to the 


Court. David Eereer yno would depict himself 4s the princé- 


pal orsl edvecate for suoscerivers 


ua 


never attended eny of tn3 


conferences relating therete. These conferences and discus- 


sions resulted in tnanimity on the form and content ef eur’. 
. * Hy 


most effective unifora presentation efter &@ thorour} review 
| 


of the various substantive provlexs which could erise. 
addition, it wos unanimously determine 


effective for & single orel presentation to be made cn ven22- 


| of the appellees. ter considerable discussions, all of the 


fioms 4nvolved agreed that in seexing to echteve the end of 


most effective oral presentation, a single counsel, Jocl =. 


Hoffman, ESGes of Yasningeons D.C. representing & eompetito:: 


would present the oral arguaent on penslf of the appeliccs. 


ALL counsel further agreed that Barry J- Brett of ny fizn, 


sel most fontlsar with the matter among subserive- 


as the coun 


counscl, would be present at the counsel teble during tne 


argucent to assist Hy. Hoffman and to represent any possitic | 
diverse interests of subserivers wich arese durins <he 
course of the arguxcnt. ALL subscriber ecomcel, 4ncludins 
Fetitioner, ew er should hove ymown of this arrangement 
and apparently aequiessed thorein in sccord wien the angnves: 


« 


eT 


itr Sonar 


e 


uniform objective of securing the best possible results. 
Notwithstanding the foregoing, on the morning of the arguczen 
in the Court of Appeals for the Second Circuit, the invelved 

| counsel were advised for the first time that Davie Berger 

proposed to address the Court of Appecls which kh: in fact ¢L 
Tis eleventh hour announcement and participation was not 
based upon or consistent with the leng hours of preparation : 
“py many counsel who were intimately involved and fanilier 
with the case and did now materially aid, affcet, alter or 
4nfluence the favorable result which we secured in the Court 
of Appeals. . 

ll. Thereafter, attorneys of your deponent's firr 
prepared the initial draft of our successful trict in cppesi 
tion to the defendents' application to the Supreme Court fer 
@ Writ of Certiorari. We spent additional hours ene ssislabiiaes 

' conferences in reviewing and revising the draft and accosne- 
dating various counscl. The burden fell even heavier on ei 
Troika at this point since we no longer were aiced by cerva:: 
of the competitors! counsel who had participeted extensively, 
in the District Court end Court of Appeals. Hundreds of 
-hours were expended by your deponent's Yaw fira in connectic: 
with the various substantive and administrative activities 


motion for partial sumaary judgeent based upon the statute 
of linitaticns. i 


incident to the successful opposition to the defencan | 
MOTION WIth ReSPoCT TO ADA a 


12. Another substantive matter which required a 
presentation on behalf of the plaintiffs was the 
f the motion nade by the defendant Automatic Fire Alara 
I upon its chang? of namc and corporate status. 
sas intitfs prevailed after many hours of work. As a re 
! of ccordination principclly preesps tated by your desoncnt!s 
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peso ckciainicen aertanencctans niecint cent eee 


SS cere ee atm 


firm, o uniform presentation ang motion wes made on behalf o- 
pil subserioer pleintiffs. 
4t is urged that Petitioner Wo 


result. jt fact, & eunsidereble 


efforts expenéed by petitioner yie8 redundant 


1 gated on densi of all subscriber plaintiffs 


In paragraph 10 of the petition 
3 somehow responsible for this 


part (if not all) of the 


of vfforts per= 


formed on penaif of the class &S a group and, mot-ton papers 


. Indeed, sude 


sequent ko the filing. of tne motion papers py Petitioner, 


J 
the court 2avisee your deponént's firm that 


after assiduously seex to avoid 


papers since. the pre 


later deserived thes 


we snould these 


the submission of oo" 


sentation meae bY pet itioncsr merely sea) 


e edditionel yurcens 4nposed a5 peings 


to the court's burden of analyzing the submission. The al 


Yaeluged with © tuneh of 
four sets of motions, none 
(tTranserip* of December 3; 1959, PP- 5 ane 18) Your a@sopencs.! 


verily believes *n2% these 


mimeogrepned pepers, ana I wes gent | 


of which had to be made." 


mimcographed papers ere shes? 


which paritiones refers in Feregrepn 1° of the Petition 2s 


their "Motion To amend." 


13. in addition to the specific mattcrs referred 


te above in wrich the activities of the Tro 


least equel pencfit 


| although relied on bY Petitioner in tneir application for 2 


tq the class ag *~nose ° 


fee, we have performed nunerous other servi. 


which were of significent tenefit to the class and eided in 


signicicant in this 


pringins ebout the 


| with the actions weich 


memders cf the Troi were aneng whose eeunsel waich had 


' promptly nearessed 


present and thercby 


settlescnt here reeched. Perheps mes 


regere is Oo expe rtesc and fonilisrity 


themsclves to the issucs and probl 


provided ‘she ynowLed se 


agli 


factiiteted the progress mode. THe 


et 


4ica, were of & 


¢ Petitioner, 


nes and frumetsions 


a 
w 


mc <i: Samm. te 
wien has soen 


eritical tn the raking of our guostantive deqisions eu 


RET WEST tape rege 


strategy. (See Affidavit of Herbert Robinson which demen- 


ment of ths Class Actions by Petitioner and the manner of 


a Ee & EB 


preparation of the Complaints therein.) Accordingly, cur 
activitics included the continusl ccordination a4 initiation) 
of steps taken to protect the interests of all subscribe 
pleintiffs including the cless action plaintiffs. We have 
‘regularly and assiduously sougnt to bring adout the complete 


| 


response to our discovery requests. This has entailed con- 
siderable administrative and substantive activity end the 
advancement of large sums in disbursemants, We have 


counsel, from defendants! counsel and from the Court and 


prepared draft end final presentations to the Court and othsr) 


! 
| 
strates the stace of the procecdings prior to the comnence~- 


regularly circulated commumications from other plaintiffs! | 


counsel. On each oecasion when a pretrisl conference wes 
| held before the Court, the principal representative for all 
| subscriber ections (including the class actions) was froa 


the Troila and this has necessitated extensive preparavicn 
for each conference. Hach cenference anc.g plaintizf(s' 


counsel was fnitiated by and conducted by a member of the 

| Troike, which again involved extensive preparetion. Both 
before end after the class action scttlement, we have been 
the recipient of frequent inquiries from plaintiffs! counsel 
as to metters relating to the actions in general and the 
class actions 4n particular. In fact, we have received and 
responded to questions from nurerous plaintiffs! ceunscl wits! 

; respect to aspects of the clags action scttlement when 


|} anquiries to Fetitioner were reportecly wunaveising. 
CONCIATISIO: 
14. Widle none of the mombers of the Trolis play 
| 


W any discet role in the preparation or presentation of the 
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| papers 5 mittee to the Court in suppor’ of & aetorminetion 
| tn2at the class actions were appropristely bro 
Il negotiation of the settlement here 

228 LitigatLo 
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' from the gnitiation of 
eution of tne 


yere critical in br 


sions and the aiscovery without * 


ught oF in the 


tofere arzived at, we have 


m boen gntimately 


subserise> plain :iffs! 


inging 2d out the 


4yities 
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could not have been reached in the amount 
sted that 
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Tt is therefore subai 


| favorable ace 
ection settic=ents 
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tno% tne mroiia be compensated 
tol counsel 7eeS- 


| presently before the court. 


pe fair end equitable 
a by this Court &s to 
ge that tne Court take 
in deter- 


44 would 
out of the anoun’ 
Accordingly » we respectfully uw 
facts end eircunstance 
mining the fee % 
3s settlexent would se 
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respectfully urges that 
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ozts in helping to sc? 
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WHEREFORE, your 
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. . : 
Z “- : Re: Russ Togs, Inc., et 2i. v. 
ms 5 Grinnell Corsoravicn,-et al. 
- ‘ 2. 
-* a ——__ a a 
Dear Judge Metzner: : ee, : So 


: Enclosed for your consideration is defendants! 
_ proposed order effectuating your decision of Octoser 3, 
1969 denying defendants' cotion for partial summary juds- 
ment. Defendants' preposed order also: (a) prevides for 
the.entry of parti2l summary judgment with respect to the 


‘' two complaints filed after Septexser 9, 1962, and (6) cen- 


tains a statemens pursuant to 28 U.S.C. § 1292(0), so as 
to permit an application to the Court of Appeals for en 
4nterlocutory appe2l of this decision. ; 


In the first instance, defencants ask certifica- 
tion of.all issues raised by their motion; alternstively, | 
we ask certification of the question whetner, in view of 
the one-year grace pericd added oy the 1655 amenduents, 
plaintiffs had an acditicnal 60-day (or “apseal time") 
grace period within which to. take advantaze ef tne tolling 
provision tn § 5(2) cf the Clayton act. In bota instances, 
defendants resrectfully submit thet the statutermy grounds 
for certification are present, and that thistis indeed 2 
classic example of a controlling decision as to which "an 
dntermcdiete apz2al may avoid protracted and expensive 
litigation", Miloert v. BSisen iaberatories, 250 F.2d 431, 


433 (3d Cir. 1958). 


. 


4 * 
o Cani.Concon, Souncrr, Reinoe. & On 


. 


1. An immediate avveal may materially advance 
the ultimate termination of the liticssion. Six of the 
actions to whicn derendants' motion .is directed ere alleged 
Glass ections, and the remaining 60 actions involve hundreds 
of plaintiffs and a much lerger number of protecticn service 
contracts executed at different tines and in different cir- 
cumstances. If defendants' position is well-founded, either 
in whole or in part, hundreds of cl2ins based upon these 
individual trerisactions are time-barred, ani a monumental 
waste of the ensrgies cf all concerned would result from 
forsing these cases to run their full cecurse in this Court | 
before any review of the instant decision. : 


: Cases posing such problexs, where there may be a 
statute of limitations defense, are precisely t*: kind of 
cases Congress contemplated would, and shoulda, be materially 
advanced by an interlscutory appeal. See, e.g S. Rep. Xo. 
2434, 1958 U.S.C. Cong. and Adm. Nows, p.. 5255; H. Rep. No. 
1667, €5th Cong., 2d Sess., to accompany H. R. 6238 (16538); 
Hearings Esfore Sutcommittce No. 3 of the Committee on the 
Judiciary, House of Rep., 85th Cong., 2d Sess., on H. R. 
6238, Ser. 11; and Austrian v. Williams, 106 7.24 697 (2d 
Cir.j, cert. denied, 554 U.S. 909 (1653), oited threughout 
the legislative nistory. : : 


Eee In short, this decision presents in multiple form 
the problems érisins when a District Court hes deetded 2 
Statute of limitations issue “in a canner which keeps the 
litigation alive but which, if answered differently on epneal, 
Would terminate the case", United States v. Woodcury, 263 
F.2d 784, 787 (Sth Cir. 1955), and accordingi; tnis decision 
is eminently ripe for certification. . 


2. The order to be enterad iavolves 2 contrellins 


estion cf lav. A “controlians quession of law” wicnin one 
meaning of § 1292(b) 4s one which is determinative of a basic 
issue in the case. iihile the decision snould not os merely 
collateral or incidental, it need not involve a question 
dispositive of the entire litigation. See United States v. 
Woodbury, susra; Xroch v. The Tex2zs Co., 16/ Ff. Susp. S47 

OD... L950). Oruers Genying motions to climinate private 
antitrust clains barred by the statute of limitations are 
typical of those which the Second Circuit as well as other 


e . ? 
Canis Gonoon, Sonucry, Remote & One 


FY 


° 


courts have allowed to be certified or appealed, Sce 


Herman Schiaoe. Int. y- United Sace Machinery Comp., 
S7l_.2a GO (ed Cir.), cert. deaisd, 303 U.S. oll (160) ; 
' Banena Distributors, Inc. v. United Fruit Co., 269.F.24 TSO 
. Tea Cir. 1959); Hertha Euildine Cora. v. National Theatres 
Corp., 265 F.2d 7o5 (ed Cir. 1955/3 Atlantic Sity evectric 
To. v. General Electric Co. 312 F.2d eso (2d Cir. 1952), 
Gert. denied, 373 U.5. 909 (1963); United Shoe tachinery 
Corp. v. anesrnational Shoe wachine Gora.) 215 Feed 459 


Tiss cir. issu 


: 3. The controlling ouestion 15 one 2s to which 
there is substensiel around ror Gitrerence of coinaon. witn- 
out reiveratins nere tne Contencaons raised oy cerensants 
which the Court has considered and rejected, defendants 
respectfully urge that the order is uniquely suited for inter- 
Rocutory review because controlling precedents are lacking 
for the Court's determinations that (a) Congress, in adding 
the one-year tolling provision to § 5(b) in 1955, intended 
that the one year should not begin to run until 60 days arter 
entry of the final judgment, end (ov) the Governzent action 
continued to “pend” after all liadility aspects of the 
original judgment were affirmed by tne Supreme Court. These 
4ssues are quite likely to arise again in otner cases. 


Only by implication cen the Supreme Court's decision 
grr Minnesota Mining & tin. Co. v. Hew Yors Yood Finishing Co., 
381 U.S. 311 (1595), and tae subsequent incverpresvevicn of 4% 
by other courts (in cases not germans to these), ce said to 
undermine the cases upen which defendants rely for the liabilicty- 
relief distinction -- a distinction not rejected oy those other 
courts. Indeed, defendants believe their contenticns are whnoll; 
consistent with the policy of 34 and will not Geprive even 
moderately diligent antitrust plaintiffs of any of the cenerits 


which Congress intended to give them. 


: At the very least, there are substansi21 greunds fer 
difference of opinion as to whether the 60 days “arpeal time", 
- when no appeal is taken, runs consecutively or concurrently 
with the statutory “one year thereafter", or whether Congress 
4ntended the latter as en extension of and substitute for tne 
. preexisting judicial standard of 2 60-day grace period. Even 
if certification is limited to this latter question, iv would 
affect three alleged class act-ons {on tenalf of 211 govern- 
mental entitics in the States of tlew Jersey, Connecticut and 
Marylend) and one other complex case, Puontieth Cantury Fox 
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7 | Finally, it should be noted that defendants are 
not seeking a stay of proceedings in the District Court 

‘ pending such an appeal. Instead, ecefendents intend to 
diligently pursue their appeal while continuing to cooperate 
. With plaintitts to expedite Stocaveny in the District Court. 


‘ “For the above reasens, we respectfully ee that 
. * the "Court Give the certification required to serait’ the Court 
< of sppenye to grant appellate review at one stage. 


-Sincerely, 


Denis G. McInerney _ 


Honorable Charles M. Metzner 
United States District Judge 
United States Courthouse 

, Foley Square 

“New York, New York 
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October 21, 


Hon. Charles M. Metzner 
United States District Judge 
United States Courthouse 
Foley Square 

New York, New York 


Re: Russ Togs, Inc., et al. v. 
Grinnell Corporation, et al. 


Dear Judge Metzner: 


There is submitted herewith a proposed order on behalf 
of the plaintiffs pursuant to your Honor's decision dated October 
3, 1969, on defendants' motion for partial summary judgment. 


This proposed order differs from that submitted by the 
attorneys for the Grinnell Corporation in that it does not provide 
for certification pursuant to 28 U.S.C. §1292(b) to the Court of 
Appeals of the questions decided by your Honor. 


The plaintiffs submit that the questions of law decided 
herein do not involve areas as to which there is substantial ground 
for differences of opinion within the meaning of 28 U.S.C. § 1292(b5), 
It is respectfully submitted that the authorities relied upon by 
plaintiffs in opposition to the motion and the opinion thereon 

ated October 3, 1969, make it abundantly clear that the decision 
reached by the Court herein clearly accords with the authorities 
relating to the pendency of a Government action and with the man- 
dates of the Supreme Court of the United States as to the approach 
to be taken in the determination of issues such as were posed on 


the instant application. A basic prerequisite for certification 
is thus lacking. 


CO FY 


Hon. Charles M. Metzner -2- October 21, 1969 


It is further apparent that the ultimate termination 
of the litigation before this Court would not be materiaily 
advanced by an immediate appeal from this order. Regardless of 
the outcome on this motion, each of the plaintiffs who have 
brought suit would continue to have a cause of action against 
the defendants. Moreover, there exists a substantial number 
of plaintiffs to which the motion was not addressed where 
cases involve most of the questions raised in the matters as 
to which the motion applied. Therefore, appellate review at 
this time would not materially shorten the time necessary to 
dispose of the pending litigation. 


Certification is therefore opposed by the plaintiffs 
to which defendants' motion is addressed, including those who 
seek the inclusion of the "appeal time" in order to secure tne 
benefit of the tolling provisions of Section 5(b) of the Clayton 
Act. 


For the above reasons, the plaintiffs respectfully 
urge the Court to deny certification, as requested by the defen- 
dants, and to sign the order submitted on behalf of the plaintiffs. 


Very truly yours, 


Barry J. Brett 


BJB:mjs 
Enclosure 
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GF COUNSEL 


November 6, 1975 


BAROM JAY BEYER 
MICHAEL C. CAMPBELL 
MARTIC M. BAACH 
W. DOMNALS ORESSER 


WILLIAM J. MUNTER, JR. 
ROBERT J- OBROOCKHMIBSER, JR. 
PREOCHICR S- FRE 


Thomas D. Brislin, Esquire 
Lord, Day & Lord 
25 Broadway 


New York, New York 10007 


Re: Grinnell Fee Appeal 


Dear Tom: 


This confirms our telephone conversation that on be- 
half of Objectors, we have decided not to undertake the burden 
of reviewing whatever time records Mr. Berger's office might have 
maintained during the period of time for which fees are claimed 
in the above-referenced matter. A review of the affidavits sub- 
mitted in support of Petitioner's fee applications makes it clear 
that there were, in fact, substantial time gaps in his office's 
record-keeping procedures, and hence there are no records to be 
reviewed for significant blocks of time which have been "recon- 
structed". Based on our practical experience, it is clear that 
any practicing attoiney would find it difficult -- if not impos- 
sible -- to reconstruct accurately records of his time on a given 
day last week, much less months and years after the fact. 
we find the "reconstructed" time lacking in credibility. 


Sincerely, 


G oseph King 
GJK/fle 
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1730 PENNSYLVANIA AVENUE, N. Ww. 


WASHINGTON, O.C.20006 
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September 2, 1975 


Honoraszle Charles M. Metzner 

United States District Judge for 
the Southern District of New York 

F. ©.. Box 1000 

New York, New York 10005 


Re: City of Detroit v. Grinnell 


Dear Judge Metzner: 


I have a letter dated August 12, 1975 from Gordon B. 
Spivack, Esquire, of Messrs. Lord, Day & Lord advising me that 
“hey had been advised by your office that a hearing in the above 
matter on pending fees would be scheduled for mid October or 
shortly thereafter. He suggested that I advise you of any sugges- 
tions that we have concerning this hearing. I have two such 
suggestions: 


l. I believe that notice must be sent to the class mem- 
bers of this fee hearing. I am aware of the fact that in a similar 
case one judge declined to send out a new notice to the members 
of the class. I call to your attention, however, that a very 
large percentage of the attorneys' time now claimed in this case is 
said to have been spent by General Brownell's firm in support of 
Mr. Berger's application for fees. This is not only legal work 
done since the filing of Mr. Berger's initial application, but the 
class was never advised that Mr. Berger's fee application would 
include in substantial part work done by General Brownell's firm 
in support of Mr. Berger's fer application. 


2. Secondly, one of the issues which will apparently 
be before your Honor on this fee application is whether Mr. Berger 
(or his counsel) are entitled to fees for supporting the Berger 
fee application. We contend they are not. If they are, any class 
member objecting to the fees does so under peril of increasing the 
total fees to counsel even though he is successful in his obiec- 
tions to the fee application. This very issue is before the court 
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HOWREY & SIMON 


Honorable Charles M. Metzner 
September 2, 1975 
Page 2 


“on fees awarded to Harold Kohn in the Lindy Bros. case. You will 
recall that the District Court's initial award to Mr. Kohn was 


reversed by the Third Circuit in the Lindy Bros. case which was 
followed by the Second Circuit in this case. On the second hear- 
ing, the District Court awarded Mr. Kohn fees for the time spent 
in defending (unsuccessfully) his fee applications. That issue is 
now back before the Third Circuit, and oral argument is set for 
September 8, 1975. You may wish to postpone the hearing in this 
ease until the Third Circuit acts in Lindy Bros. 


Yours. very truly, 


William Simon 
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CHAMBERS OF 
CHARLES M. METZNER 
Disrricr JuoGEe 


UNITED STATES DISTRICT COURT 
UNiteo STaTes CovatHouse 
Forgery SQuare 
NEW YORK. N. Y. 10007 


eerocvaemico 2 3 1975 
RECE:\ int stas = © wf 
Sentermser 25, 1975 
City of Detroit, et al. v. Grinnell 
Coreoration, et al., 68 Civ, 4026, 
4027, 40258 
Dear Sirs: 
The heazing to fix the fees of Mr. Berger 
in the above matter has been set for Monday, 
Novemser 10, 1975, at 10:00 A.M. in Roem 3138. 


All papers in connection with the hearing should 


be served and filed no later than October 31. 
It is suggested that such pavers ke brought directly 
to Judge Metzner's chambers for filing. 

The court has noted a request from Mr. 
Simon that notice of this fee hearing be sent to 
all class members. Judge Metzner is of the opinion 
that this is unnecessary and unwarrented. 


Very truly yours, 


ie weg e Zo iwhigts mee Ve. 


Gordon B. Spivaci:, 
Lord, Day & Lorde 
25 Broadway 


i ce ‘ 
New York, N. 


no 
=SC o 


a 


William Sincn, 
Howrey & Sinon 
L720 Gounevivainis Aavantie, 


Weshington, Dic, 2ZOCds 


GsSic 


7 +f 
wt eo tle 


Barry 0. Brett, 2s¢. 


Parker, Chanin & flattau 
§30 Sifth Avenue " 
Wew Yor, N.Y. 49036 
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MOST PAVORABLE SUBSCRIBER SETTLEMENT BASIS AP 


, Paid to 
(1957-68) j is 
Total Paid Better of Percentage 
All 60/80 of 

ADT AFA ‘Holmes - Defendants or 10%. Total Paid 
Allied Stores 
Arlan's 
Associated Dry Goods 


. $2,870,810 
279,323 
1,436,551 


$ 20,308 
100,216. 


$2,731,994 
179,107 
1,436,551 


$ 344,000 12% 
59,000 21% 
204,000 14% 


$ 118,508 


Berkey Photo 

B.V.D. 

City Stores 

Cunningham Drugs 
Federal's Dept. Stores 
Federated. Dept. Stores 
Gimbel's 

Grand Union 

W.T. Grant 

Hutzler Bros. 
Interstate Dept. Stores 
S. Klein 

Lerner Stores 


118,461 
108,619 


1,725,248 ~° 


90,273 


258,762: 
2,312,048 


731,138 
242,832 
177,064 
322,854 
803,447 
297,617 


87,024 © 


9,292 


6,033 


225,528 . 


17,257 


237,474 


1,254 


121,376 


° 
‘ 


7,652 
15,863 


13,240 


13,127 


.133, 993 ° 


114,652 


1,950,776 


90,273 
258,762 


2,329,305 


968,612 
257,213 


188,440 


322,854 


803,447 - 


347,413 
130,767 


24,000 


19,000: 


312,000 
20,000 
27,000 

280,000 
97,000 
64,000 
40,000 
46,090 

138,000 
56,000 
26,000 


418% 
"17% 
16% 
22% 
10% 
12% 
10% 
25% 
21% 
14% 
17% 
16% 
20% 


A417 ,839 
13,075 


_ 2,711, 162 
235,364 
1,004,510 
1,101,514 
85,778 
177,S98 
1,443,391 
122,976 
194,777 
4,113,016 
737,916 


390,000 14% 
3:3, 000 14% 
162,000 16% 
198,000 . 18% 
15,000 15% 
32,000  * 18% 
145,000  ° 10% 
23,000 18% 
25,000 13% 
‘245,000- 22% 
162,000 22% 


Macy's 
MeCrory ‘s. 
Montgomery Ward 
ov. C. Penney 
’ Rapid American 
Shoe Corp. : 
Spartan's 1,443,391 
Walworth er gas 122,976 
Zale F 187,387 . $,390 
_Zayre 1,095,170 — 
Federal Reserve Banks . 680,000 
State of Conn., N.J.’ and 
Md. Classes 


2,186,721 
218,848 
1,004,510 ! 
1,077,618 23,896 
79,741 , «8g087 
176,650 - "948 


17,846 
57,916 


Unknown 
$3,184,000 Avge. 15% 


Unknown: 


$21,417,793 | 
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NOTE 


Because the official Opinion (A1165-A1175) did 
not lend itself to high quality reproduction in 
this Appendix, for the Court's convenience a 
copy of the Opinion as reported in 5 CCH Trade 
Reg. Rptr. ¥ 60,913, has also been included im- 
mediately following, at Al176-A1179. 
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City of Detroit. Grinnell Corp. 
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[Opinion] 


Merzyex, D. J.: Pursuant to the direction 
of the Court of Appeals [1974-1 Trane Cases 
1 74,986], 495 F. 2d 448, this court held an 
evidentiary hearing on the application for fees 
by counsel! for the class in this litigation. Coun- 
sel seeks fees of $1,248,614.50, $53,267.50 for 


7 60,913 


i176 


the services of para-professionals, and $27,505 
se services of certified public accountants. 


Since their inception all the cases pending 
in the ccentry against Grinnell and its co- 
, deisxdasis have been assigned to this judge 

azz tke court is fully familiar with the 
ramiScations of all the proceedings. Refer- 


© 1376, Commerce Clearing House, Inc. 
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233 6-14-76 d Cited 1976-1 Trade Cases 
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City of Detroit c. Grinne!! Corp. 


ence to the work involved and the magni- 
tude of the litigation may be found in 356 
F. Supp. 1380 [1973 Trave Cases 74,341], 
and need not be repeated here. 


The opinion of the Court of Appeals in 
this case and by the Third Circuit in Lindy 
Bros. Builders, Inc. v. Americon Radiator & 
Standard Sanitary Corp. (1973-2 Trane Cases 
4 74,761), 487 F. 2d 161 (1973), plowed new 
ground in the area of determining the 
amount of fees to be awarded to successful 
counsel for plaintiffs in class actions. These 
cases make it clear that “the first legitimate 
Starting point for analysis” is to multiply 
the number of hours spent by counsel by a 
reasonable hourly rate for the time spent. 
Counsel has admitted that for certain periods 
there are no time records available. This 
covers September 1970 to February 1971 
for Berger and Montague, January to April 
1972 for Berger alone, and July 1971 to 
December 1971 for Montague alone. Time 
records were reconstructed for those periods 
based on proceedings that took place in the 
litigation at the time. This is the same 


procedure followed on the re-nand in the 


indy Bros. case and accepted by Judge 
Harvey. [1974-2 Trane Cases [75,361] 382 
F. Supp. 999 (£. D. Pa. 1974). Newberg 
kept time records from 1968 to September 
1970, but did not keep any from then until 
March 1972, His records for the latter 
period were reconstructed in April 1972. 


After hearing the evidence, I find that 
the hours allocated for the periods that 
were not covered by time records are fair 
and reasonable. 


In view of counsel’s success in numerous 
other large class action lawsuits in the 
antitrust field, he obviously is a highly com- 
petent attorney in this field, with partners 
and associates of the same caliber. His work 
ag case demonstrated a high degree of 


The hourly rates requested by Newberg, 
Montague, Schambelan, Lerner and Rodos 
are higher than those requested for the same 
attorneys in the Lindy case. Part of that 
difference is attributable to the time when 
the services were rendered and the balance 
is not sufficient to justify reduction. 


The objectant makes much of the fact 
that counsel had the benefit of the prior 
judgment by the government against these 
defendants. However, little weight can be 
attributable to that fact in this case. As 
I pointed out on the application to approve 
the settlement (356 F. Supp. at 1388), the 
governraent judgment could well have little 
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impact as a practical matter in this litiga- 
tion. The Court of Appeals stated at 495 
F. 2d 443, 455-56: 


The decree which resulted from the 
roment’s Grinnell victory, however, 
as very little to do with the instant class 
actons. ... In fact the basis for the 
government decree was probably adverse 
jerk the interests of these pubserinee-plale- 
CS ss « 
Consequently, counsel was starting from 
scratch in this litigation. Under all the 
circumstances, and again referring to the 
facts set forth in the opinion in [1973-1 
Trave Cases 774,341}, 356 F. Supp. 1380, 
the settlement was an advantageous one 
obtained with a high degree of legal skill. 


Obijectant seeks to deprecate the amount 
of the settiement in the class actions when 
compared with settlemen’ wade in some 
of the individual cases. ae comparison 
does not stand up when it is understood 
that nearly 90,000 possible claimants were 
covered by the class action, some 14,000 of 
whom filed claims. The class actions neces- 
sarily embraced a less advantageous position 
than an individual claim separately prose- 
cated, under the facts as they existed. Only 
five of the claimants objected to the terms 
oi the settlement. Reference should also be 
made to the fact that plaintiffs in eleven 
individual actions were satisfied with the 
settlement, participated in its fruits and 
thereby discontinued their individual actions. 
After extensive review of the facts, the 
settlement was approved by this court and 
aiirmed by the Court of Appeals as emi- 
nently fair and reasonable. 


Finally, in evaluating the risk factor in 
this case, we come to the question of 
whether “the issues are novel and complex 
or straightforward and well worn?” 495 
F. 2d at 471. I would say that the issues 
here were novel and complex, and again 
refer to the details set forth in 356 F. 
Supp. 1380. 


When this point is reached, the Court of 
Appeals states that the litigation factor 
might weil be translated into mathematical 
terms. Vie are now back to the old percentage 
bugaboo that created the contingency fee 
s:ndrome, although on a restricted scale 
since the amount of the recovery now has 
less impact in determining the fee to be paid. 

The hearing in this case was originally 
Gelayed to atiord counsel an opportunity to 
proceed initially before Judge Harvey with 
an evidentiary hearing to fix counsel fees 
ia the Plumbing Fixtures case. Lindy Bros. 


1 69,913 


bY a ag 


68,982 


Builders, Inc. v. American Radiator {1974-2 
Trave Cases 175,361], 382 F. Supp. 999. 
Petitioning counsel and objectant’s counsel 
are the same in both cases. The court has 
read Judge Harvey's opinion with great 
interest. Both cases involve settlements of 
antitrust litigation. The evidence on the 
factors to be weighed turned out to be quite 
similar, and the categories of activities 
practically the same. 

A reasonable hourly rate for the attor- 
neys who worked on this case, taking into 
account the periods of time when the serv- 
ices were rendered, is as follows: 


David Berger ....---+-+eseee: $125.00 
Herbert B. Newberg ...------- 100.00 
H. Laddie Montague .......--- 100.00 
Harold Berger ....-.---++++-: 100.00 
Alexander Frey ....---::es-e5° 100.00 
Warren D. Mulloy .......--+:- 100.00 
Leonard Barrack ......---++-+: 45.00 
aig Re Lay wccscdsseeoae> 45.00 

ruce K. Cohen ....---++-+++ 60.00 


Category 


Discovery 
Court appearan 
Settlement negotiations 
Settlement procedures ..... 
Settlement administration . 
Fee Application 
Briefs and legal 


The total basic fee amounts to $352,765.75. 


I agree with Judge Harvey that counsel 
is entitled to compensation for preparing 
and supporting their fee applications in this 
court and the Court of Appeals. I also 
agree with him that such compensation is 
adequate at the basic hourly rate. 

As to appellate proceedings after judg- 
ment which involved both the reasonableness 
of the settlement and the amount of the 
award of counsel fees, I find that the basic 
fee for this activity should be halved, with 
one portion allocable to the fee application 
category and the other to a risk factor 
category. 

The hours spent on settlement administra- 
tion should be compensated at twice the 
basic rate. 

The complexity of the issues presented in 
this litigation, the competence with which 
they were presented, the success achieved 

and, most importantly, the risk of litigation 
merit multiplying by 3 the basic fees in the 
remaining categories of work performed to 
October 31, 1975. 


q 60,913 


Court Decisions 
City of Detroit v. Grinne?! Corp. 


allocated to each category of activity charged 
by each of the individuals. 
changes in the hourly 
used in fixing the compensation by cate- 
gories. For example, Lerner’s rate was re- 
quested at $85 per 
on this case occurred in 1968, when he had 
been admitted to the bar only two years. 
Since these adjustments do not materially 
affect the ultimate caleuiations, I have not 
changed the totals for the categories, I 
find the following allocation of the basic 


fee by category: 


pecdeesteenrrneneweda ee 


research 
Appellate proceedings after Final Judgreent... 
GONGERl owe cee cen eens negeeeesecee er enenere? 
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Joel C. Meredith..... Beanie $60.00 
Gerzid Ro Rodos.......---+++s $0.00 \ 
Alan M. Lerner......-.+-.e00- 45.00 
Merril G. Davidof.......-..-- $0.00 
Barry N. Shaw..... 0 ..-e- ees 85.00 
Earl D. Greenburgh ......-++> $0.00 
Pauline C. Cohen.....-...---+- 75.00 
Howard L. Schambelan.......- 65.00 


I do not find great dispute as to the hours 


I have mace 
rates requested and 


hour. The work he did 


The fee to be paid to counsel under this 


analysis results in the following allocations: 


Pleadings and motions......-- $ 9,390.00 
Discovery ...---2---seee ete 50,703.00 
Court appearances and prepara- 
CER eee eupeein aialelaleraisreqiecs 94,800.00 
Setilement negotiations (include 
53 of appellate proceedings) ... 116,568.00 
aN en 123,786.00 


Settlement procedures 
Settlernent administration .... 240,126.00 


Fee application (include ° 
appellate proceedings) .....- 32,811.00 
Genera a vat ew asialas 48,633.00 
Fee agreement .....-----+--5> 1,000.90 
GRRE lye iste laceiaerewre'eisie $717,817.00 
Brought forward ..... $717,817.00 

Paraprofessiorals at cost (495 
Fe eS ee pia aust ove Ham eld 'ayeie 53,267.00 
Nee) ia: i, 0s 4 elermaceran 27,505.00 
Total Award ......-. $798,589.00 


Counsel has fee arrangements with 21 
claimants whose claims will result in total 
payments of S+4.054. Counsel has agreed 
that his compensation from these clients 
shail be the same as paid by other class 
members. 


® 1975, Commerce Clearing House, Inc. 
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Cited 1976-1 Trade Cases 68.2983 
A. O. Smith e. FTC 


Finally, there is an issue that was before 
the court originally as to claims by other 
attorneys for compensation from counse! 
here out of any fee which the court migit 
award. Counsel strongly opposed those ap- 
plications on the merits and denied that any 
of the efforts he put forth in achieving the 
result were aided in any way by the other 
attorneys. The court reserved determina- 
tion of those matters, but does not have 
to pass upon them. Petitioning counsel has 


agreed to make certain payments out of 
his fee to settle those claims. Since this 
does not result in duplication of payment, I 
have no objection to the arrangement. 

As to any further services that may 
require the fixation of fees, counsel may 
apply ex parte on proper affidavit for their 
payment. 


So ordered. 
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GRINNELL CORPORATION, et al. erates ante 


ee: S 
_ iMETZNER, D. d.: 


The order of this court dated April 21, 1976 
sis amended by including on page 9 "Briefs and Legal 
Research ~ -$152,790," and by changing the subtotal 


from $717,817.00 to $870,607.00, The Total Award figura ey faa | | 


on page 106 is thus increased fr 798,589.00 to $951,379.00. © ane 


So ordered. | es 
1130 . 
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SOUTHERN DISTRICT OF NEW YORK 
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CITY OF DETROIT, et al., FINAL JUDGMENT 
es 3 
Plaintiffs, 
- 3 
-against- 68 Civ. 4026 
3 (E.D. Pa. Civ. 
- GRINNELL CORPORATION, AMERICAN DISTRICT 68-1478) 
TELEGRAPH COMPANY, HOLMES ELECTRIC : 
PROTECTIVE COMPANY and AUTOMATIC FIRE 
ALARM COMPAMY OF DELAWARE, : 
Defendants. te 
SBS see a ella. oneness: i tae (wee seh 
MANHATTAN-WARD, INC., et al., : 
Plaintiffs, | : 
-against- og 68 Civ. 4028 
1 (Z.0. Pa. Civ. 
GRINNELL CORPORATION, et al., : 68-1489) 
Defendants. 2 
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i 122§ VINE STREET BUILDING, INC., et al., : 


i Plaintiffs, 2 
~against- : 68 Civ. 4027 
(E.D. Pa. Civ. 
GRIMNELL CORPORATION, et al., . 68-1479) 
Defendants. 3 
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The Court having held an evidentiary hearing on 


aed 


me BS Ee et SH & 8B 32 ss SS SSB = om = as = on a 


November 10, 1975 to determine the Peti.ion of David Bercer, °.A., 
Counsel for Class Representatives, for an award of counsel fees 
and costs (hereinafter "Petition”), and the Court having con- 
sidered the written submissions in support of and in opposition 


to approval of said Petition and having received testimony and 


= 


heard all versons appearing and requesting to be heard anc due 
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deliberation having been had thereon, pursuant to this Court's 
Decision and Order of April 21, 1976, as supplemented by its 
Decision and Order of April 26, 1976, and, pursuant to Rule 
£4(b) of the Federal Rules of Civil Procedure, having ex- 
pressly directed. the entry of this Final Judgment as to an 
award of attorneys’ fees to David Berger, P.A., and having 


determined that there is no just reason for delay in entering 


this Final Order so that this Court's Decision and Order of 


April 21, 1976, can be implemented, 

IT IS HEREBY ORDERED AND ADJUDGED: 

L. Counsel for the Class Representatives, David 
Berger, P.A., Attorneys at Law (hereinafter “Counsel for the 
Class Representatives"), are allowed as out-of-pocket expen=- 
ses in connection with these actions not yet reimbursed, to 
October 31, 1975, $53,267.00 for costs in the employment 
of paraprofessionals and $27,505.00 for costs in the employment 

' of certified public accountants, to be paid from the remainder 

of the Settlement Fund. Requests for further reimbursement 
for legal services and expenses hy Counsel for the Class 
Representatives will be entertained only on an application 
setting forth categories and dates when such services and 
expenses were incurred. 

2. Counsel for the Class Representatives is awarded 
attorneys’ fees for legal services through October 31, 1975 
in the amount of $870,607.00, such fees to be paid from the 
remainder of the Settlement Fund in the above-entitled actions. 

3. This Court retains jurisdiction of this matter 


for the purpose of: 


(a) determining any further petition of 


Counsel for the Class Representatives for time e@x- 


pended subsequent to October 31, 1975 until final 


disposition of these actions; 
(b) d@etermining the manner and time of pay~ 


ment of said fees; and 
(c)' determining further allowance of out-of- 


pocket expenses to Counsel for the Class Represen~ 


tatives. 


4. A copy of this Pinal Judgment shall be docketed 


in each of the above-entitled actions with the same force and 


fect as if the original thereof was filed therein. 


Dated: New York, New York 
Lace, ep ey og tST 
4 ee 
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UNITED STATES DISTRICT COURT 
- | FOR THE SOUTHERN DISTRICT OF NEW YORK 
Sues CITY OF DETROIT, et al. £ : 68 CIV. 4026 
sea v. : 
GRINNELL CORPORATION, et al. = (E.D. Pa. CIV. 68-1478 
: MANHATTAN-WARD, INC., et al : 68 CIV. 4028 
v. : 
GRINNELL CORPORATION, at ai. (E.D. Pa. CIV. 68-1489 | 
| 1225 VINE STREET BUTIDING, = ¢ 68 CIV. 4027 | 
et al. 
| #. 
CRINNELL CORPORATION, et al. + (E.D. Pa. CLV. 68-1479) 
i 
{ 


NOTIG’ OF APPEAL | 


hereby appeal to the dnited States Court of Appeals for the Sec- 
ond Circuit from the F sal Judgment entered April 28, 1976, award- 
ing attorneys fees out of the settlement fund of $870,607.00 to 


David Berger, which amount is excessive and unsupported by the 


record. 
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Notice is herevy given that Bay Fair Shopping Center; 


Exxen Corporation, successor by merger tO the Humble Oil & Refin- 
ing Company; Friendswood Development Company; International 


Lubricant Corporation; and Shell Oil Company, claimants herein, 


HOWREY & SIMO 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Telephone: (202) 872-8800 


Attomeys for 

Bay Fair Shopping Center, Exxon . 
Corporation, Friendswcod Development’ 
Company, International Lubricant 
Cortp., and Shell Oil Comany 


Dated: May 25, 1976 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. : 68 CIV. 4026 EMINN, 
v k 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1478 
MANHATTAN-WARD, INC., et al. : 68 CIV. 4028 
: v. . 
GRINNELL CORPORATION, et a. : (E.D. Pa. CIV. 68-1489 


1225 VINE STREET BUILDING, ff 3 68 CIV. 4027 
.et al. : 


v. 


GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1479) 


NOTICE OF APPEAL 


Notice im hereby given that Bay Fair Shopping Center; 
Exxon Corporation, successer by merger to the Humble Oil & Refin- 
ing Company; Friendswood Development Company; International 
Lubricant Corporation; and Shell Oil Company, claimants herein, 
hereby appeal to the United Scates Court of Appeals for the Sec- 
ond Circuit from the Final Judgment entered April 28, 1976, cward- 
ing attorneys fees out of the settlement fumd of $870,607.90 to 
David Berger, which amount ts excessive and unsupported by the 


record. 
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Dated: 


May 25, 1976 


Respectfully submitted, 


G. JOSEPH 

HOWREY & SIMO : 
1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Telephone: (202) 872-8800 


Attorneys for 

Bay Fair Shopping Center, Exxon 
Corporation, Friendswood Development 
Company, International Lubricant 
Corp., and Shell Oil Company 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CITY OF DETROIT, et al. 3 68 CIV. 4026 
v. 2 * 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1478) 


MANHATTAN-WARD, INC., et Pe 68 CIV. 4028 


Vv. ’ 
CRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1489) 
1225 VINE STREET BUILDING, : 68 CIV. 4027 
et al. 
: Vv. 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1479) 


NOTICE OF APPEAL 


Notice is hereby given that - + Fai Shopping Center; 
Exxon Corporation, successor by merger to the Humble O11 & Refin- 
ing Company; Friendswood Development Company; International 
Lubricant Corporation; amd Shell O11 Company, claimants herein, 
hereby appeal to the United States Court of Appeals for the Sec- 
ond Circuit from the Final Judgment entered April 28, 1978, award- 
ing attorneys fees out of the settlement find of $870,607.00 to 
David Berger, which amowt is excessive and unsupported by the 


% 
record. oe 
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Dated: May 25, 1976 


Respectfully submitted, 


HOWREY & SIMON 

1730 Pennsylvaniz Avenue, N.W. 
Washington, D.C. 20006 
Telephone: (202) 872-8800: 


Attorneys for 

Bay Fair Shopping Center, Exxon 
Corporation, Friendswood Development 
Company, International Lubricant 
Corp., ad Shell O11 Company 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


| 
CITY OF DETROIT, et al. : 68 CIV. 4026 (CNM) | 
Vv. 3 ’ : | 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1478) 
| MANHATTAN-WARD, INC., et al. : 68 CIV. 4028 (CNM) 
| Vv. 3 
| GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1489) | 
4 1225 VINE STREET BUILDING, : 68 CIV. 4027 (CNM) 
| et al. 
| VW. ; Cs : | 
i f GRINNELL CORPORATION, et al. :  (E.D. Pa. CIV. 68-1479) 
STIPULATION RE CONSOLIDATION 
| FOR PURPOSES OF APPEAL 
{ ; : 
It is hereby stipulated by the udersigned counsel 


|) for appellants and appellees that for purposes of appeal, the 

| three above Civil caicn may be consolidated, and that the ap- 
peal proceed for all purposes in the action entitled City of 
‘Detroit v. G.innell Corporation, 68 CIV. 4026 (CNM). 


Howrey & Simon Lord, Day & Lord 


Counsel for Appellees 
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June o., 1976 
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UNITED STATES DISTRICT COURT fulyY 6 "4 17€ 
FOR THE SOUTHERN DISTRICT OF NEW YORK ca ? >. ay, ; 
CITY OF DETROIT, ec al. : 68 CIV. 4026 (Crt) : 
" | : 
GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1478) 
MANHATTAN-WARD, INC., et al. : 68 CIV. 4028 (CNM) 
. GRINNELL CORPORATION, et al. =: (B.D. Pa. CIV. 68-1489) _ 
' 1225 VINE STREET BUILDING, : 68 CIV. 4027 (CNM) 
H et al. % ! 
| v. 
" GRINNELL CORPORATION, et al. : (E.D. Pa. CIV. 68-1479) 
| STIPULATION AS TO RECORD 
f Pursuant to Rule 11(f) of the Federal Rules of Appellate 
| 


Procedure, it is hereby stipulated by the undersigned counsel 
{ for the parties that only those documents listed in the agreed 
upon "Index To The Record On Appeal” need be transmitted to the 


Court of Appeals for purposes cf the instant appeal. 


Howrey & Simon Lord, Day & Lord 


Counsel for Appellees 


June 17, 1976 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


CITY OF DETROIT, et al. 
y. 


GRINNELL CORPORATION, et al., Docket No. 


BAY FAIR SHOPPING CENTER, EXXON 76-7252 
CORPORATION, FRIENDSWOOD DEVELOP- 
MENT COMPANY, INTERNATIONAL LUBRI- 
CANT CORPORATION anc SHELL OIL 
COMPANY, Claimants, 


appellants. 
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CERTIFICATE OF SERVICz 


I, G. Joseph King, an attorney for appellants in the 


above-entitled appeal, hereby certify that on the 30th day of 
July, 1976, I served two copies of the Brief For Class Members- 
Appellants and one copy of the two-volume Appendix, in accordance 
with Rules 25(a), 30(b) and 31(b), Fed.R.App.P., upon Gordon B. 
Spivack, Esquire, Lord, Day & Lord, 25 Broadway, New York, 

New York, 10004, by depositing same in the United States mail, 


first class postage prepaid. 


